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FOREWORD 

President Kennedy established the Administrative Conference of the 
United States by Executive Order 1093^, dated April 13, 1961. In that 
Order he directed the Conference to report to him prior to Deceniber 31, 
1962, "summarizing its activities, evaluating the need for further 
studies of administrative procedures, and suggesting appropriate means 
to be employed for this purpose in the future." The Council of the 
Conference construed this directive to require two reports, one concern- 
ing the activities of the present — now past — Conference, and the other 
containing suggestions for the future. The attached is the former. The 
latter is being separately handed to the President in the fona of a letter. 

*-" [The full text of Executive Order 10931*- is in Appendix I attached hereto ] . 
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I 

HISTORY 

Promptly after the election of I960 President-elect Kennedy turned 

his attention to the problems of the regulatory sigencies, and shortly 

sifter assuming office he sent to the Congress a Special Message on the 

suhject. In the course of that Message he discussed the establishment 

of an Administrative Conference of the Ifeited States. He announced that 

he had, by Executive order, called such a conference. In this Message 

President Kennedy said: 

"The results of such an Administrative Confereiice will 
not be immediate but properly pursued they can be enduring. 
As the Judicial Conference did for the courts, it can bring 
a sense of unity to our administrative agencies and a desir- 
able degree of uniformity in their procedures. The inter- 
change of ideas and techniq.ues that can ensue from working 
together on problems that upon analysis may prove to be 
common ones, the exchanges of experience, and the recogni- 
tion of advances achieved as well as solutions found Imprac- 
tical, can give new life aad new efficiency to the work of 
our administrative agencies." 

The difficulties which beset the agencies had long been a matter of 

concern. In 19^9 a Special Subcommittee of the Judiciary Committee of 

the House of Representatives requested the Judicial Conference of the 

Iftiited States "to endeavor to develop some time-saving procedures" in 

cei*tain classes of cases, including those before the regulatory agencies. 

The Judicial Conference, thro\jgh Chief Justice Vinson, suggested to the 

President of the Iftiited States that he call a Conference of Representatives 

of the Administrative Agencies for the purpose of devising ways and means 

of eliminating excessive delay, expense, and undvQy voluminous records. 

President Eisenhower, early in 1953, called such a Conference, and it met 

"or some two years. At its conclusion it recommended that a similar 
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Conference be put upon a continuing Taasis. 

Thereafter the American Bar Association, the Federal Bar Association, 
the Judicial Conference of the District of Columbia Circxiit, and, for the 
second time;, the JudicieQ. Conference of the Ifcited States urged the crea- 
tion of such a continuing Conference » Chief Justice Warren, in a key- 
speech to the Federal Bar Association, vigorously xxrged the estahlishment 
of a permanent Conference » 

Finally, in August, I96O, the Chairmen of six of the large independent 
eigencies, jointly, prepared and transmitted to President Eisenhower a 
letter in which the need for a pennaaent Conference was explained at length, 
the coJiiposition of such a Conference was s\iggested, and he was urged to 
appoint a Committee to formulate plEins. The President appointed such a 
Co8iBnittee= Shortly thereafter President Kennedy took office and, as we 
have indicated in our Foreword, promptly created the Conference hy Executive 
Order and sent his Special Message to the Congress. The Conference thus cre- 
ated was directed to report to the President prior to December 31^ I962, sum- 
marizing its activities and suhmitting its suggestions as to means for future 
studies of agency procedures » 

II 
STRUCTOBE MB ORGANIZATION 

On April 30j> 19^1, the President announced the appointment of the 
Chairman of the Conference and ten other persons who were to constitute a 
Council, or Scecutive Boardo The Chainoan called this group together for 
its first meeting in Washington on May 8 and 9> 1961. 

The Council determined that some 31 agencies of the Government had, as 
a major part of their activities, the determination of rights, privileges 



1/ For identification of the Council members j, see Appendix He 

- 3 ■= 



and obligations of private individuals through ad^Judication or by the 
making of rules. A majority of the laembership of the Conference was 
therefore obtained from these 31 agencies. The Secretary of each 
Cabinet Department was asked to name a member. lEhose departments 
which had several agencies within their departmental structvire named 
an additional member. Each Chairman of the 7 large independent agencies 
(cab, FCC, FPC, PTC, ICC, NIKB, SEC) designated 2 members. Foiirteen 
other agencies having adjudicatory and rulemaking functions each named 
a member. Later, the Council designated 2 additional Federal agencies 
whose heads named 1 member each, bringing the nuniber of agencies par- 
ticipating to 33- ^e governmental agency menibers then totaled k6. Two 
hearing examiners were named. 

Twenty-nine participants from outside Government service were selected, 
after careful deliberation and consideration of many factors. Of these, 21 
were practicing lawyers, 3 were law school facility members, 2 were from the 
faculties of schools of government, 2 were members of State regulatory com- 
missions, and 1 was an accountant. 

In the selections from the practicing Bar, an intensive effort was 
made to produce a cross -section of all shades of administrative law prac- 
tice. From a list of over 100 thoroughly qualified specialists in major 
areas of Federal regulation, practitioners were selected who included mem- 
bers of small law films and the senior partners in several of the country's 
leading finns. Geograjihlc location and major clients of the practitioners 
were taken into account, so as to give voice to private as well as public 
groups . For example, in the field of transportation, the Conference was 
able to benefit from the participation of lawyers familiar with the problems 

of carriers, shippers and state regulatory agencies. A niixturs of political 
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affiliations was soxight. From the universities were obtained the services 
of outstanding law professors and scholars in the fields of political 
science and economics. All individuals invited hy the Council agreed to 
serve. 

The general membership of the Conference, including the Chairman and 
the Council, was 88, of whom 60^ were in Government service and kOjl> were 
frcan outside the Government. The roster is attached hereto as Appendix III, 

Kie Council established liaison with the Congress by invitljig the 
President of the Senate and the Speaker of the Hoiise of Representatives 
each to designate three members from their respective chambers. Pursuant 
to this invitation. Senators Philip A. ife.rt, Edmund So Muskie and EJverett 
McKinley Dirksen were appointed from the Senate and Congressmen Oren Harris, 
Walter Rogers and Joh.a Burnett from the House. These designees were per- 
mitted to xissse alternates from their staffs. 

She Conference established 9 Standing Committees s 

Adjudication of Claims - Cyrus R. Vance , 
Secretaxy of the Army, Chairman 

Compliance, Biforcement, and Disciplinary 
Proceedings »• Rosel H. I^e of the 
Federal Consmmications Commission, 
Chairman 

lafOHnation and Education - James Mcl» Henderson 
of the Federal Trade CoramisEion, Chairman 

Internal Organization and Procedure =■ David Ferber 
of the Securities and Exchange Commission, 



Judicial Review » Ashley Sellers of the firm of 
CwBdngs and Sellers, Washington, D.Co, 
ChalrmKi 

Idcenses and Authorizations = Whitney GiUiland of 
the Civil Aeronautics Board, Chairman 

Persomiel ~ Emmette S, Redford of the University of 



Rulemaking - Robert W. Ginnane of the Hjiterstate Comnerce 
Commission^ CbaixioaQ. 

Statistics and Reports - Charles W. Bucy of the Department 
of Agrlcultiire, Chairman 

Each member of the Conference served on one Committee, and a member of 
the Council was designated as a HalBon with each Committee. No alter- 
nates or substitutes for members were permitted to participate in sessions 
of the Conference. 

Government departments and agencies cooperated tally with the Commit- 
tees and the Conference. The Committees were fortunate in obtaining the 
services of educators in leading law schools in the cotmtry, who acted as 
full-time staff directors and £is consultants as the need appeared. In 
this manner expert services were obtained for research. The research 
directors were, of course, upon a retainer basis of employment, but mem- 
bers of the Council and of the Conference and most of the consultants 
served without compensation. Administrative and secretarial services were 
supplied the Conference and the Committees by the Office of Administrative 
Procedure of the Department of Justice. 

The Conference, as a whole, operated in the form of a legislative 
assenfljly. The course of operation was: (l) A subject was sviggested for 
study. Such suggestion might come from anywhere or anybody. (2) The 
Council adopted the suggestion and proposed its assignment to a Committee. 
(3) The assembly approved the Council assignment, (k) The Committee con- 
sidered the subject and directed research into it. (5) A staff director 
made or directed the research and formulated the data thus acciumilated into 
a staff report. (6) The Committee considered the staff report and prepared 
a recommendation of action on the subject. It formulated a report — usually, 
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of course, based upon the staff report »- in su|iport of its recommendation » 
Eiese "" the Caasaittee report and its reconmendatioa — were two separate 
documents, one sanewhat extensive and the other succinct » (7) Tb.e Council 
considered the reconmendation and passed it along to the assemblyo Both 
the report and the reconmendation were circulated to the entire membership » 
(8) The assenibly defeated the recommendation in a public plenary session and 
voted on ito (9) If adopted by the asseaibly, the recoHBnendation was trans- 
ffiitted to the President., A total of 30 recoraznendatians were euiopted, cover- 
ing a wide vurlety of matters^ which are described in msr^ detail later in 
this re|K>rto 



HI 

OPERATIOM MP IMTAHGIBLE RESULTS. 
In addition to its specific recommendations on phases of agency 
procedure, and the underlying reports, which ve shall later describe, 
the Conference resulted in a number of JJigortant intangible benefits 
to Federal administrative processes generally* In order that these be 
appreciated, the operation of the assembly should be visualized. The 
session is public. Some seventy-five conferees are in the room. Of- 
ficials are present from eveiy Cabinet Department and every agency having 
duties of an adjudicatory or similar nature. Bie General Coxaisel of 
almost every agency is present. Conraissioners axui Board msabers of the 
larger £tgencies are present. The Secretary of the Army, the Chairman 
of the Federal Power Commission, and members of the Civil Aeronautics 
Board and the Federal Communications Commission are chairmen of Commit- 
tees. Aboirt twenty lawyers from private practice are members. They come 
from different sections of the country, from New York City and Sem 5^rancisco, 
from St. Paul and Dallas. Some axe senior members of large firms, and 
some are from small offices. Some of them customarily represent indtzstry 
or business, some public utilities, some labor orgeuiizations, soms indi- 
vidual citizens. Some are experts in administrative law, and some are 
general praxjtitioners. The GenersJ. Counsel of the New York Public Service 
Commission and a member of the Illinois Commission are present. Law pro- 
fessors whose names «tre nationally known to the legal profession are also 
there, as axe several outstanding authorities on the science of government. 
In addition to the members of the Conference, experts who have been invited 
by the Coxmcil or a Committee to assist in the work have the privilege of 
the floor. In like fashion staff members from Committees of the Senate 

and the House of Representatives participate. 
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A recommendation in respect to some feature of administrative pro- 
cedure is tefore the Conference for discussion and action. As ve have 
indicated, this proposal has originated in an intensive research study 
by an eacpert, has "been before a committee of eight or nine meaibers in 
several meetings, has peissed through the Council, has been distributed, 
with its supporting report, to all participants in the Conference, and 
thus has reached the agenda of the assembly. The discussion on the floor 
is begun by the Chalman of the sponsoring Committee. The proposition 
is then opened to general debate. This is frequently long and vigorous, 
differing positions being vehemently maintained. The debate continues 
until the Conference indicates readiness to vote; upon occasion not until 
a later session. Then a vote is taken on the recommendation. 

The intangible benefits flowing from this procedure are, principally, 
these: 

1. Cooperative Consideration and its By-Piroducts. 
The agencies—some thirty-three of them-- which normally are occirpied 
separately with problems differing widely in factual background and in 
substance, are brought together for cooperative consideration of procedural 
matters. Th^ discover that many such problems are mutual, that agencies 
other than themselves have some of the same procedural problems they have. 
Members from agencies widely separated bureaucratlcally and even geographi- 
cally leajm to know each other, personally cmd officially. They conie to 
realize that these other agencies may have had important experiences or 
ideas with respect to problems similar to theirs. The chairman of one 
sigency thus may present a Committee report concerning the procedure of 
another agency. A member from a department having much to do with Govern- 
ment contracts presents a report dealing with fair treatment of contractors. 
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Throughout the process — in the CJouncil, in the Committees, smd in the 
assembly — the voices of practitionei^ and. of educators have been pro- 
jected. A cross-fertilization of ideas occurs. Members become increas- 
ingly procedure conscious and transmit this state of mind to their eusso- 
ciates. A reflex self -analysis takes place. A probing of the strengths 
and weaknesses of different approaches and different methods of treatment 
develops. The resultant consensus has the strength of the bundle which 
the separate fagots never had. 

2. Variety of Sources of Suggestions . Suggestions of subjects for 

a study and recommendations for improvanent come to a Conference like this 
from widespread and different sources. Some sure originally posed by 
interested — perhaps outraged — individual citizens. Many are advanced 
by an agency, or a number of agencies. Some come from practicing lawyers 
or organized groups of lawyers. Some are drawn from Congressional studies. 
Some arise from students of government. Some originate in academic legal 
studies. Some are recurrent—even ancient —puzzles. The area potentially 
open to a body such as this Conference has been shown to be wide and varied. 

3. Readiness to Recommend . The Conference proved that the agencies, 
with outside conferees, are ready, able and willing to undertake delicate 
and difficult tasks . It proved that they will aggressively attack their 
own shortcomings. Many skeptics at the Bar and elsewhere did not believe 
they would do so. But this Conference adopted recommendations on the 
delegation of decision-making which had been the subject of differences 

of opinion both in the Congress and between the Executive and the Congress, 
recommendations concerning ex peurte contacts, with which Committees of the 
Congress have long been concerned, recommendations relating to such con- 
troversial matters as rights to counsel and to papers. It unabashedly 
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studied in depth the procedttres of individual agencies and made stiggestions 
in respect to them. 

h, Phanlmity in Basic Interest . In this Conference hloc division was 
not discernible between practitioners and Government personnel, or between 
big agencies and smaller agencies, or between departments and independent 
agencies. Specters of such divisions were exorcised by an all-pervading 
interest in the better administration of Justice and better government, 
and by the active presence of strong personalities from many points of 
origin. 

5. Composite Egnression . Each recoimneaxdation made by this Conference 
represented a consensus of the views of officials designated for the task 
by all the agencies in this field of government, leavened by practitioners 
and educators. Thus for the first time the agencies have had a means by 
which they could speak with a common voice, express a concezi^ed view. To 
officials in the tapper echelons of the Executive Branch of the Ciovemment, 
to Committees of the Congress, aiuL to committees and sections of the organized 
Bar, a Conference such as this supplies a ready means of ascertaining the 
composite view of the agencies concerning problems of administrative pro- 
cedures. Instead of fifty or a hundred responses to an inquiry along these 
lines, a carefully prepared, intensively studied, publicly debated, single, 
concerted response is available^ ^le Committee on Interstate and Foreign 
Commerce of the House has already hailed this Instrument of assistance to 
its deliberations. 

We submit that these intangible results are effective factors in the 
cause of improving the regulatory processes of the Government, so vitally 
important in many phases of our national life. 



2/ H. R, Rep, Ho. 2553, 87th Cong., 2d Sess. 10-11 (1962). 

- 11 - 



IV 
SUMMAEY OF RECOMMENDATIOHS 

Following is an informal summary of the major recommendations 
adopted by the Conference » For precise terms, reference should "be made 
to the fvill texts which appear as Appendix IV to this Report. If 
legislation is required to implement a recommendation, the text so 
states . 

Ex Parte Communica tions, The Conference dealt with the delicate 
and complex problem of ex parte communications between jjersons in and 
persons outside the Government in respect to pending cases.. It concluded 
that a single code of behavior, applicable to all such problems in all 
agencies, is not feasible « The factual circumstances giving rise to the 
problems vary too greatly among the different agencies to be susceptible 
to common treatment, except in the most generalized tennso Such general- 
izations were deemed necessarily too vague to be helpful. 

Accordingly the Conference promulgated a set of principles and rec- 
ommessded (Recommendation NOo l6) that each agency fonnulate a code in its 
own terminology, embodying these principles, for the governance of be- 
havior in its proceedings o The principles thus enunciated were nine in 
number, but the chief provisions were in the first section of the recom- 
mendation. This section related to "on=the=r8eord" proceedings. It 
prohibited "unauthorized ex parte communication" between, on the one hand, 
parties, agents for parties, or interceders and, on the other hand, 
agency personnel participating in the decision. "Ex parte communication" 
was defined in rather broad, sweeping phrases to include both oral and 
written communications, and then exceptions were noted. Generally 
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speaking (again we note that raferenc® should be made to Appaadix If £©r 
precis© definitions) » excepted froia the prohibition were requests 8©1®1^ 
with respaet to status, facts of general significance to an indastyj Caofe 
reasonably knowi to be material to a pending issue) » and coiawunieatieas 
authorised to bs upon an ex parte basis by lax^ agreement^ formal Pffiling^ 
or practice generally known, if the coramunieation is prossptlj availabl® 
to all parties. 

The Conferane® reeommendation would prohibit requesting^ eiat®rtala= 
ings making or soliciting an ex parte eoamunicationo kn agency offieial 
receiving a eomaunieation recognised as unauthorized would b© reqwis'sd 
to tjTOTisait it (oPs, if oralg a written mesaorandum of its substaae®) t@ 
th© Secretary @f th® agency, who would be required to put it in ttee pub° 
lie fil® and send eeplss to all partiaso It was recommended that parties 
be psMiittsd t@ r@tet ®x part© eomraunlcationso For violatioR of the 
prohibitions the Gonferene© recommended that the agency codes previde 
for e®nsur@j, suspension 9 ©jt revocation of the privilege t© praetiQ@s, 
denial of any reliefs benefit or lieens© sought ^ and censure g suspension 
or dismissal of agency personnel involved in the violatioHo 

The Committee on Interstate and Foreign Comaerce of th© House ©f 
Repraseatativesj, in the Report to #iich w© have referred, announe®d that 
it would axpeet all agencies subject to its legislative jurisdiction t© 
earry ©ut this recommendation of the Conference* 

Deleg ation of Decisional Authority. The Conference considered th© 
Baueh=d@bat@d subject of delegation of decision-making authority^ On the 
on® sid® of th® argument is th@ pressing need for more efficient us© of 
tim® aad <an@Tg^ of agency member s and their top-level staff Se Autoaati® 
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review by agency members of all findings made and conclusions reached by 
hearing officers in the multitude of cases which pass through the admin- 
istrative machinery is obviously time-consuming ^ exhausting* and, indeedj 
actually impossible in any realistic sense. On the other hand are the 
rights of the parties to agency consideration and agency decision. The 
Conference recommended (Reconmendation No. 9) that agencies be authorized 
to accord administrative finality to presiding officers' initial and 
recommended decisions, without agency review, unless the party seeking 
review makes a certain showing. He would be required to demonstrate 
prejudicial error in the proceeding before the presiding officer, or 
make a reasonable showing that the subordinate decision contains (l) a 
finding of material fact which is clearly erroneous or (2) an erroneous 
conclusion of law, or (3) involves an exercise of agency discretion or 
ik) involves an important decision of law or policy. Further, it recom- 
mended that the agency's decision to accord or not to accord adminis- 
trative finality to a presiding officer's decision be not subject to 
judicial review, although the presiding officer's decision, if it thus 
became the final decision of the agency, of course would be subject to 
review. 

This Recommendation would also eliminate doubt as to whether an 
agency, if it does review an initial or recommended decision, is author- 
ized to confine that review to specified errors and specified portions 
of the record. 

Some detail, both affirmative and negative in nature, was necessary 
to effectuate the foregoing, and such details were included in the rec- 
ommendation as adopted. The subject has been embodied in several 
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Heorganisatlen ^lans relating to specific agencies, submitted by Pr®^id@nt 
Kennedy to th© Congress » 

DebagB^e^ t of Contractors « In the interest of fairness in tfe@ a?sa 
of proeuremantg th® Conference recommended (Recoramendation Kos 29) dras= 
tic changes in prosedures involving the debarment of persons or flHss 
froa Gotreraaeat sontracting« Present practieea of some agencies fes¥® 
parmitted eontraetlng officers to debar contractors without prior ^©©i- 
fieation of reasons or opportunity to be heard, and t® oireulat® asaeiag 
©th@r agencies notice of such debarments The result has been the so= 
called ^Tblack listo** The Conference recommended that debarment from 
Govarmient contracts be preceded by notice to all parties eonoemedp 
stating reasons g and by opportunity for a trial- type hearing befor® an 
impartial boai'd ©r hearing officer | to b© followed by a decision in wit^ 
ings including findingSj, conclusions and reasons. The recommendatioa 
contained a proposed framework of procedural safeguards in some detail p 
relating to cages where criminal convictions or civil suits are involved 
and eases involving fraud* substantial lack of responsibility^ or lack of 
integrity a, It also dealt with suspensions and the terms therefore It 
included provisions which would require grounds for debarment to b© ©s» 
plieitl^ set forth in published regulations 9 showing the standards and 
scop® of debaMaent in various types of contracts « 

Dela ^v in Eate-Bia^ing . The Conference began a direct attack upon the 
probless of delays selecting for its first intensive consideration ia this 
area the rat©=Making cases., The recoramendation (No« 19 ) proposed th© 
flexible easployment of a variety of techniques to insure the presentation 
©f the great bulk of the evidence in written form at early stages ©f th® 
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proceeding, the prompt identification of issues on which oral hearing is 
necessary, the contraction of the period of time in vrtiich necessary oral 
hearing takes place, and the more effective and informed control of the 
record-building process by the hearing officer, >dio would therefore be 
enabled to issue a more useful decision. More specifically, the Confer- 
ence would require that direct evidence-in-chief be submitted in advance 
in writing* It urges trial examiners to use conference procedures to 
the maximum extent possible. It urges them to limit cross-examination. 
And it urges the elimination of "hearing by interludes" and the adoption 
of continuous, uninterrupted hearing procedures. The Conference also 
recommended in this regard the participation of agency staff members in 
hearings of rate cases; and it recommended that hearing officers have 
access, within appropriate limits, to specialized expert assistance in 
analyzing the record in these cases, preparing data, etc. 

Armed Services Board of Contract Appeals . Since 19^9 the Armed 
Services Board of Contract Appeals has consisted of three semi-autonomouS' 
panels (Ai*my, Navy, and Air Force), each with its own chairman, determin- 
ing appeals from disputes arising under contracts of its particular 
service. Recently, with the establishment of the Defense Supply Agency, 
the addition of a fourth panel has been under consideration. 

In order to permit better utilization of board members through 
greater flexibility in the assignment of cases, to avoid situations 
wherein one panel is heavily overloaded irtiile another is current, and to 
reduce the expense of maintaining three or four separate file systems, 
separate dockets, and separate clerical staffs, the Conference recom- 
mended (Recommendation No. 6) that the Armed Services Board of Contract 
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Appeals be constituted as a unitary board in the Defense establiahaento 
For like reasons the recommendation tirged that subsidiary boards sueh as 
the Co3rp8 of Engineers Board and the Quartermaster's Board, to th© extent 
practicable 9 be eliminated as soon as possible. 

Competing Domestic Airline Applications * The Conference addressed 
itself to the perplexing problems of the consolidation and joint hearing 
of applications for new or modified domestic airline route authority <» 
It recommended (Recommendation No, 20), first, that the Civil Aeronautics 
Board be given authority to consider competing applications by conducting 
separate hearings on the applications amd then consolidating the proceed^ 
ings for purposes of decision. This recommendation is conditioned upon 
certain opportunity for excluded applicants to participate in the hear- 
ings as interveners, being allowed to present evidence and to cross- 
examine adverse witnesses. Further, the recommendation would give the 
Civil Aeronautics Board greater latitude in denying consolidation in 
certain circumstances and relieve it of whatever obligation may now exist 
to conduct a preliminary hearing on the consolidation issue. Implementa~ 
tion of this Recommendation would require legislation. 

Ifatually Exclusive Broadcast Applications . The Conference recommended 
(Recommsndatiom Mo. 22) that the Federal Communications Commission take 
several steps with regard to its procedures involving mutually exclusive 
applications for broadcast facilities. It recommended that the Commis- 
sion consider providing by general rule for the fuller development of a 
system ©f qualitative priorities under which some applicants would be 
automatically prefei^d over others, and for the selection of a licensee 
on other than substantive grounds, when two or more applicants are found 
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to be equally qualified. It recommended that the Commission re-examine 
the conduct of its comparative hearings vith a view to clarifying and 
improving the criteria employed in their disposition and limiting the 
scope of such hearings to issues significantly relevant to effectuation 
of regulatory policies. 

Further, the Conference recommended that the Commission be author- 
ized to protect the integrity of any comparative selection hy ascertain, 
ing through suitable procedures that a pi*oposed transferee of the 
successful applicant has qualities consistent with policies reflected in 
the initial comparative selection. 
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Rig ht t® Gotmsel., la ti© recoaBftendfttioas (Hoso 15 etsA ^) tl® 
CdbT ereaee dealt ulth tfee saaetimes perplead.Bg pro'blaas @f tb@ ri^t t® 
effim®elo Bie®© aetioiis were h^ im^ of implaaentiag the MMMstsmtlve 
Broeodior© I^gt (Sec^ 6(a)). ^eelficaUy^ tfee Coaferene® prepesed tefiKl^ 
tioas ©f "aeeom^asied/ ^fedTised"" aad "repreeesated/' as these te^© as"© 
lased ia Seetloa 6(a). It ■urged that eotmsel for persons ce^ellefi t© 
&^mT iB aa ageacy proceedisig he pesmltted "broader 'partieipatiea ia tte 
ri^reseatatloa ©f their elients^ and that persons affpea^iag "by reqmest @y 
S@swlssiOE l© afforded the same right to coumsel as are per§©ss ea^alligft 
to app^RTo 

HearlBj i^ ataalaera and government A ttorneirs.^ The Coaf ereae© aa®Aa 
rsecBiaeaiaatioas (ReecBmendatioa lo. 28) relating to agenej persoaas©! ia 
tHaree genes®! iff^iss (l) adwneed training of professional persosmelp 
(g) statue !^& eofflpensation of hearing eKanlnerep and (3) th@' Fedex®! 
legal eareer service 

'Shm CoM'erence recamaeaded that regulatory agencies provide for a 
pro^WB ©f a&Ttoieed training for MgMy qualified persoraael^ ^tMa the 
ageaeies ©n a paxt-tlaie hasis or^ la cooperation with the Glvil Service 
GomalBBi^mp ttemt^ short" terai training progreBnso Farther y it stiggested 
that a liM.t@a, amber of the most promising career professional staff 
HMstoers miglt Is sent to •uniYersities for advanced stiicly aad reeeareho 

S@Teral recsDmendations related to grades and eosapensatiofi 3f 
he«rifflg afflBEiaers authorized laader the ActaiBistrativ® R'oeedure Aet^ aad 
■weff® ifisigned t© raise the ealihre of these officers <> ^es© iaelToflei. 
resaanaeniftatiosis tlmt there "be @ot aaora tlma two p^des for hesriag 
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examiners In the Goverzmi«it and only one grade In the general schedule for 
hearing examiners in a given agency. It vas recGomended that there be 
substantial and pronrpt increase in the compensation of hearing examiners. 

The Conference reconmended that candidates for positions as hearing 
examiners be evaluated on the basis of training and experience and oral 
and vritten laminations, and that lawyers of outstanding ability and 
eacperience participate in the evaluation of candidates* qualifications. 
Also, the register of persons eligible for appointment as heeuring examiners 
should be unranked, and all Initial appointments as hearing examiners 
should be made from the register. The first appointment, the Conference 
recommended, should be probationary. 

It was recommended that agencies, perhaps through their Chief 
Hearing Examiners, develop techniques and conditions in which hearing 
examiners might have greater professional pride and better serve their 
agencies, and agencies should be encouraged to exchange the results of 
their experience in this area. 

Based upon a thorough study and after extensive debate, the Con- 
ference recommended that the Civil Service Commission should continue to 
administer the hearing examiner program, but that any successor organiza- 
tion to the Conference should contlnviously observe and study the policies 
and administration of the hearing examiner program. 

In respect to lawyers in government sertrice, the Conference recom- 
mended that there be established a career service, and that administration 
of this service be in the Civil Service Comnission, provided stated 
organizational arrangements are established. 
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Tha Conference concluded that agency programs for recruitiag 
exceptionally "well qualified lav graduates should "be continued, aad that 
agencies aot baving such programs should consider esta^blisMng th^io 
Other measures for improvoaent in recruiting irere recommended o 

The Conference was of the view that classification standards 
for attorney positions should peirolt allocation upon the basis of the 
"Hork inTolfedj, regardless of teclmical review or of supervisory functions. 
It ¥as reconmended, finally, that a reasonable number of attorn^ posi= 
tions be allocated to all of the "supergrades" in the general schedule.. 

Judici al Review of ICC Orders . For historical reasons, procedures 
for review of orders of the Interstate Commerce Commission in the 
Ifeited States courts differ from the traditional patterns ifhich have 
developed governing Judicial review of administrative action. Since 1903^ 
orders of the Caimlssion, except reparation, orders, have been reviewed 
by three- judge Federeul district courts specially constituted under au- 
thority of 28 U<,S,C, §§ 1336, 2284, and 2325 » The decisions of these 
courts nay be taken to the United States Supreme Covirt by direct appeal, 
rather than by certiorari proceedings. 

The Conference concluded that the reasons for conforming procedures 
for review of these orders to accepted concepts of judicial review far 
outwei^ the reasons for perpettiatlng present procedures. It recommended 
(Hecoramendation lo. 3) elimination of the use of special three- judge 
district co\irts for review of these orders and. Instead, woiild subject them 
to judicial review in the United States Court of Appeals as is generally 
the case with the orders of other Federal regulatory agencies. Subsequent 
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Supreme Cotirt review voiald then be upon writ of certiorari, rather than 
Tipon appeal. The Conference proposed (Recommendation No. k) further pro- 
cediires for improving review of orders of the Interstate Commerce Commission, 
all of which were designed to increase efficiency and save time, effort 
and expense in appellate procedures. 

Subpena Power . The Conference recommended (Recramtiendation No. 13) 
a series of principles designed to achieve fairness and unifonnity in 
subpena practices. These principles may be summarized as follows: In 
adjudications the presiding officer should have authority to issue subpenas, 
and they shoxild be issued upon the request of any party. In investigatory 
proceedings, the agency, any member thereof, or any officer designated for 
the purpose should have such authority. It was recommended that the 
authority to Bxanmon witnesses extend throughout the United States aad its 
territories and possessions, and that enforcement be available through 
the Ifciited States district courts. Fees to witnesses should be pe^^ble 
ly the person or agency at whose Instance they appear, at the same rates 
as In the Federal courts. 

Production of Records and Briefs upon Judicial Review . The Con- 
ference considered matters of the espense incident to court review. It 
recommended (Recommendation No. ^) three measures which would substantially 
reduce such expense: that coTirts reviewing administrative action permit 
(a) agencies to produce the records in the administrative proceedings by 
means which would eliminate the need for reproducing that record upon 
Judicial review; (b) the submission of briefs produced by means other than 
printing; and pending the iniplementatlon of (a), the designation after, 
rather than before, the filing of briefs of the portions of the record 
necessary to be reproduced. 
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Eaforcenent of latloaal Labor Relations Board Orders o The ®t= . 
tention of the Conference 'Has directed to delay e^erienced la the eaforee- 
meat of fctional Labor Relations Board orders » The Board must seA an 
order of eaforcement from a United States Court of Appeals.. Ifeder preseat 
practice tMs imralves a period of imitinf to see if a party to the case 
intends to seek judicial review of the order = The Conference reeonmended 
{Hecoffiaendlation Noo l8) a proeedtire restalting in automatic judicial 
enforcement of orders of the Boards if no party prcaaptly challenges the 
order. If no such challenge be forthcoming -within ^5 days after the 
Board has sjssde its order, the order, after due notice to all parties, 
■woiid be enforced without further proceedings by entry of an appropriate 
decree of the court. 

Government Contr act Agipeals. The Conference reconmended (Hecom- 
mendation lOo 12) that agencies having internal appellate entities which 
reader decisions or opinions in disputes xmder agency contracts j, afford 
contractors the oppDrtunlty to know and to contest the evidence -^ich 
sujports the contracting officer., 

In th© eoTJXse of studies of agency procedures for handling appeals 
from eontraet disputes, instances irere noted in uhich agencies had developed 
rules of procedwe for such cases but had never published them, and had 
pr«!pa3?ed mdtten opinions but made them available only to parties to the 
partici!2lar proceedings !Hie Conference reeonEaended (Recanmendatioa lOo 7) 
that agencies itoeh have established procedures and boards for hearing 
contract appeals stould publish^, or make available for publication, their 
rules of procedure and all the decisions of such boards, excepting oaly 
decisions to be kept secret in the interests of national security. 
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Dlscoveiy Technlgues . The Conference approved the principle that 
in adjudicatory proceedings agencies should estahllsh procedures for the 
revelation of facts hy the parties before formal hearing, hut it vwit only 
so far as to recommend (Recc»imendatlon No. 30) that the agencies inplement 
this principle to the extent and in the manner appropriate to their 
procedures. 
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statistical Analysis of Eroceedlngs» Up to the present time 
there have been no standards or criteria by which delays or backlogs 
in agency proceedings could be measuredj, there being no forms of 
reports which permit coraparative evaluation of these procedures or 
effective dissection into stages. 

Bie initial collection of information by the Committee on 
Statistics and Heports revealed that d^^ring the fiscal year 196O 
approximately 80,li|-0 formal proceedings for the determination of 
private rights and obligations had been commenced before more 
than 100 boards^ conmlssions, and other agencies of the Government o 
Statistical eoialysis is essential to the con^jrehensive considera- 
tion of many problems^ particularly the problem of tmnecessary 
delays « 

Accordiiigly^ as a tool in the immediate work of the Conference 
and for xise generally in efforts toward inrprovements in procediures;, 
the Conference adopted as its first recommendation (Recommendation 
Roo 1) a plan to collect and publish statistics on agency proceedings^ 
looking toward the development of a continuing system for the 
compilation and publication of useful data. The product of this 
recommendation was a two-volume coiqpilation, describing the kinds 
of proceedings conducted during the fiscal year I96I and providing 
voltamej, backlog^ and time-study data thereon. Based upon this ex- 
perience the Conference undertook (Recommendation Ho. 17) a second 
coiHpilation dealing with fiscal I962, Biis was published in 
December 1962c, At the Fifth Plenary Session the Conference 
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recommended (Recommendation No. 27) that provision "be made for 
continuing this effort, expanding and improving the information 
thus assembled, ajad developing a foundation for a continuing system. 

For the first time in the history of this Government there is 
available, in the data accumulated by this Committee, the basic 
material upon which realistic studies of the time consumed In 
administrative proceedings can be made. Two hundred sixty- eight 
types of proceedings were analyzed and grouped in a classified 
index according to their nature and purpose. Daey were placed in 
a directory organized by major parent agencies. Die Committee had 
been furnished by the agencies with data from their docket entries 
in individual cases for the two years. By the use of a computer 
these figures were translated into periods of time consumed in the 
separate stages of the proceedings. For example, the analysis 
shows for each case the number of days from the start of the pro- 
ceeding to the completion of the pleading stage, from the latter 
date to the opening of the hearing, the number of days consumed 
in hearing, and the period from the close of the hearing to the 
date ready for preliminary decision, from the latter date to 
the initial decision, and from that time until the final decision. 
Die time for each of the several stages of each class of proceed- 
ings was totaled and averaged, and median figures were confuted. 
Oiis accumulation, analysis and arrangement of statistical data 
is dramatic in its way and undoubtedly supplies invaluable 
material for far-reaching and intensive studies of administrative 
proceedings • 
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Several reeoJimiendatloas adopted "bj the Conference aierely 
atrbhorised the submission to nan^d agencies of suggestions for those 
agencies" eoasideratione In these instances it made no firm recoHHi3en= 
dationss 

Broadca st Licensing « By oae of these (Ko.. 23) the Conference 
transmitted to the Federal Coasmmications Commission several proposals 
relatiaag to the licensing of broadcast facilities o Biese included 
(a) discontinuance of the use of torsm,! hearings on applications 
presenting no substantial material question of fact; (b) increase in 
tbe atxfchority of hearing examiners to determine interlocutory questions j 
and (c) fuller publication of the criteria en^loyed. in judging station 
program proposal® o 

Licensing o f Rnxck Operations » B^ another such recommendation 
(HOo 14) the Oonference transmitted to the Interstate Commerce 
CosMBission for its consideration a nussber of proposals relating to 
the licensing of truck operations*. Most of these proposals were 
concerned with the OoJsaission^s procedures prior to designation of 
a^lications for hearijjge Eieir purpose was to facilitate the screen- 
ing out of those applications filed without substantial foundation^ to 
assure that protests &re based \;^on genuine ^jpositionj, and to reserve 
oral hearings for those instances in lAich there is a real dispute 
between os>posiag parties o Bie proposals also advocated the require- 
jnent that certain portions of the parties ° evidence be submitted in 
■written formj urge greater sxipervision and coordination , of the schedul- 
ing of applications for hearings and advise similar coordination in 
gstablishing channels for Intra-agency review of hearing examiner 
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decisions . 

Greater authority for hearing examiners was suggested, hoth In 

the resolution of interlocutory matters and in the disposition of 

applicationB not requiring full evidentiary presentation. Finally, 

it vas suggested that the extent to vhlch hearing examine:^ conclusions 

\ 
may he adopted in agency opinions reviewing the hearing examiner 

decisions he clarified. 

Domestic Air Route Authority . Another set of sxiggestions 
(Eecommendation Ho. 2l) were submitted to the Civil Aeronautics 
Board. They concerned techniques for improving proceedings relative 
to donestic air line route authority. Among them were suggestions that 
the Board state more precisely its reasons for instituting or refusing 
to institute a route proceeding, the granting of gireater authority 
to hearing examiners to publish orders consolidating proceedings for 
hearing, and additional assistance to the Board's SpecletL Counsel 
for Routes In the interests of expediting internal review of con- 
solidation orders. 

Suggestions were submitted relating to strictly intra-Board 
practices. Such for exax^le, were the use of the Opinion-Writing 
Division, the authority of Bureau counsel \q?on argument, the 
identification of opinions, consultation between the Bureau of 
Economic Regulation and Bureau coxmsel, and the more complete 
lofoxning of hearing examiners in respect to policies. 
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Miscella neous . The Conference made a mamber of recommendations con™ 
ceming matters which, while important, do not loom large in the total 
field of agency procedure. Such are recommendations respecting rights to 
papers and evidence (Recommendation No.. 2k), representation by attorneys 
(Recommendation Wo, 26), the drafting of documents to be published in the 
Federal Register (Recommendation No. lO)^ more widespread seile of the 
Government Organization ManuEil (Recommendation No. 11), and machinery 
for contiiiuing self -study of procedures by the several agencies 
(Recommendation No, 8). 

Office of Administrati ve Procedure. Contemplating the interim 
period which may ensue, due to a numbei- of factors, between this Con- 
ference and the active functioning of a successor office or orgsmiza- 
■:,xoj.f the Conference made important recommendations (Recommendation 
No» 2) concerning tJie Office of Administrative Procedure in the De- 
partaient of Justice. The process of developing improvements in ad- 
ministrative procedure is necessarily a continuing one. It involves 
not only periodic ar.d fui:.damental re-examlnai.ion, but the proper so- 
lufcion of day-to=day problems , many of them not suitable for Conference 
studyo The Conference was impressed with the value of the services 
performed by the small s::ai'f of this Office in recent yeaxs in pro- 
viding assistance in such problems. 

The Conference recommended that the existing Office of Adminis- 
trative Procedure be promptly more fully staffed in order that it 
migh :. better perform its assigned functions pending completion of 
such steps as are necessary to provide full- vime services in the 
whole ajreao 
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Implementation ♦ No organized effort to inrplement the reconnnenda- 
tions of this Conference has been made. This was for several reasons. 
First and principally, most of the recommendations of the Conference 
have been addressed to the President, and it was deemed best to await the 
final plenary session of the Conference and its final recommendations, 
so that its work might be considered and transmitted in proper context, 
rather than upon a piece -meal basis. Second, the eighteen months of the 
prescribed life of the Conference were not long eno\Jgh to organize an 
effective program for these pxirposesj the consideration and adoption of 
the recommendations themselves constmied much time. Furthermore, a pro- 
gram of action of the scope and variety required for realistic resiLLts 
in this field requires top-level decisions. Some of the recommendations 
are for legislation; some are addressed to Cabinet Departments; and some 
are addressed to the agencies. Some of them are fimi recommendations, 
and sone are merely suggestions. Decisions as to the manner of imple- 
mentation require time and careful planning. A continuing organization 
would necessarily include machinery whereby its recommendations for im- 
provements of procedure would be effectively carried out. This would 
be a vital element of any such undertaking. 

Despite the foregoing, recommendations of this Conference have to 
seme degree met with voluntary and sponteineoiis adoption. Majiy of the 
agencies - if, indeed, not all - have undertaken reexamination of their 
procedural rules. Agencies preparing for the first time rules of pro- 
cedure for formal hearings have followed recommendations of the Confer- 
ence. The recommendation respecting the unification of Armed Services 
Boards of Contract Appeals has been put into effect. Drafts of bills 
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respecting the review of Interctate Commerce Commission orders have been 
prepared. Various agencies have imdertaken steps in respect to the dele- 
gation of decisional authority. Since no reports have been sought from 
the agencies as to their vmsolicited adoption;, rejection, or pending 
consideration of Conference recommendations, no accurate statement on 
that subject is possible at this point. 

As we have said, the Chairms.n of the Committee on Interstate and 
Foreign Commerce of the House of Representatives, the Honorable Oren 
Harris, has advised the Chairmen of the six large agencies within its 
legislative Jurisdiction that his Committee will consider it to be the 
responsibility of each such agency to carry out the recommendations of 
the Conference in respect to ex parte communications, and to promulgate 
codes of behavior based on the principles adopted by the Conference » 
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V 
UKDERLYING BEPORTS 

Distinguished specialists in administrative law and government, es- 
pecially from the academic vorld, made a niunber of studies in depth for 
the Conference in various phases of the procedures of the agencies. Some 
of them have been regarded as by far the best studies available in their 
respective fields. One of the valuable products of the Conference is this 
important collection of studies and reports. 

The distinguished legal scholars who prepared the TmHs. of these re- 
ports were Auerbach of Minnesota, Cramton of Michigan, Jones of Columbia, 
Kramer of George Washington, Lester of Cincinnati, McKay of New York Univer- 
sity, and Me-czger of Georgetown, Principally, Professor Auerbach did the 
reports on decisional authority and ex parte communications j Professor 
Cramton on ratemaklng in general; Professor Jones on trucks, airlines and 
broadcasting (all in the area of licensing); Dean la-amer, vuo had the as- 
sistance of Professor Miller of his own school, on Judicial Review of Labor 
Board and Interstate Commerce orders; Professor Lester on hearing examiners 
euid government lawyers; Professor McKay on discovery and subpena power; and 
Professor Metzger on government contracts. Professor Priest of Virginia is 
working on the proposed manual for protracted cases. Although a summary of 
the contents of these works is scarcely possible in a few paragraphs, some 
sense of their variety and of their scope and depth may be gathered from a 
brief review of their contents. 

The Committee on Personnel prepared three reports, the first of which 

deals with the advanced training of professional personnel in the Government 

at large, and in the regulatory agencies in particular; training, that is, 
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iB the substaatiws otters of ageacy concemo The second section of the 

r^ort of the CoHDittee deals coE|>rehenisively with the recruitaentp esami" 

aatioa;, sppointmeati, co^ensation;, and grade classification of Section. 11 

hearing esEaaiinersa It also considers how the Federal hearing e^miner gro= 

gram shotald "be adajirdstered and by ■^hat etgency^ The third sectioa of the 

ri^ort of the Coaaittee on PersoBnel deals ¥lth the problems of GoTer^eat 

attormejSj and reconsiders aad re-ewLLTaates the case for a career-saes'it 

ser-slce for Federal attorneys , including such specisil feat-ores as hoaor ®M. 

intera progr^as, as -{fell as further measiares that may assist the QoverK»eBt 

to obtaia and retain a legal corps of the highest coi!i5>etenceo M in the 

r^ort on hea^iag examiners^ the Conference^ in the report on Go-venment 

attoraeys considered how and by -wimt agency the career-merit systaa for 

Go-venment attoraeys should be administeredc 

The Co^sittee on Internal Organization and Procedure worked at great 

length ssad ia asach detail on nuEierous aspects of agency organizatioa amd 

procedure^ producing a considerable body of material. It focused, in the 

aiaia^ hotfever, oa tno problems of ^eat ia^ortaace to the conduct of agency 

proceedings •= the asatter of smmssj affirmance of initial decisions and the 

smtter of ex parte cnmnnmieations o Both these issues wexQ the subject of 

proposed legislation in the 87th Congress*. Proposals to enlarge the sco^e 

of ageacy power to delegate final decisional authority and to liiait the 

issnaes oa appeal f^<m initial decisions vere embodied in S„ 173^ j @M Ho R. 

l4 dealt ■with the subject of iaiijr^er ex parte cosBnunicationso Th® Cos= 

Kittee on lateraal Organization and Procedure prepared reports oa the pro= 

ifisiosis of the Msainistrative Procedure Act concerning agency review of 

ifflitial decisions o In considering the delicate problon of ex parte co^®mi-= 

cations, the CoMaittee aade an analysis of proposed legislation and of the 
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legislative history of Sectlovi 5(c) of the Administrative Procedure Act, 
and reported on the rules governing ex parte contacts enforced in six of 
the regulatory agencies. 

The Cominittee on Rulemaking concentrated its study on the improved 
conduct of Federal rate proceedings, and made recommendations based on a 
general report and five studies deeQ.ing with particular agencies - Inter- 
state Commerce Commission, Federal Power Commission, Federal Communications 
Commission, Civil Aeronautics Board, and the Department of Agriculture, 
The general report, after consideration of the basic elements of statutory 
rate procedures and of the various types of rate proceedings and their 
significant differences, examines in detail a number of special phases of 
the process by which rates are made. Among these are the nature of the 
hearing provided in rate cases, reduction of the number and the narrowing 
of the scope of rate proceedings before hesirings, improvements in the 
hearing process itself, improvement of the decisional process, and measures 
to inciease the effectiveness of this form of regulation. In the last of 
these concerns, attention is given to the improvement of the qusility of 
agency personnel at all levels, the respective roles of rulemaking and ad- 
judication in the development of rate policies, the feasibility of clari- 
fying substantive standards, and the relative importance of concern with 
"procedural" as distinguished from "substantive" matters. It is the sense 
of the report that many of the difficulties encountered by the agencies in 
rate-making are substantive in character, and not immediately within the 
control of the agency, all by itself, to correct. 

The basic reports of the Committee on Licensing deal with the licensing 
of truck operations by the Interstate Commerce Commission, the licensing of 
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airline operations' by the Civil Aeronautics Board, and the licensing of 
broadcast facilities by the Federal CoHammlcations Commissiono ^ch atui^ 
begins with a consideration of the legislative backgroxind ©f the licensing 
provisions laader cosisideration^ the pertinent texts of the licensing Btat= 
utes themselves, and the substantive policy considerations involved in 
their application^ This backgroxmd is intended to clarisy the purposes the 
licensing process was intended to serve, and to identify the kinds of sub= 
staative issue with which the process is coanectedo The econoHsic structure 
of the regulated industry is also examined to establish the conterfc in which 
the licensing process operates » 'Hiereafterj, attention is given to the ad= 
ministrative organization and the procedures followed in the licensing pro- 
cess, including the informal working techniques einplpyed by each agency„ 
Consideration is given to the volume of applications handled within vsrious 
classes and da,ta are assembled on the time typically required to move ftroas 
one procedinral step to the next in processing applications vithim each classo 

The r^orts then consider various problaas suggested by these descrip^ 
tive materials, aBd assess the value of the various alternatives of solution 
they presento Consideration is given to the question whether fonml hear^ 
ings are required for different classes of licensing application^ the fuller 
utilization of written procedures! the amplitude of the authority of hearing 
exgffixiners to deal with proceedings before themj the adequacy of provisions 
for intra=>agency revie^j possible iarprovements in the decisional processj the 
clarification of various stsmdards enforced by the agencyj and measisares for 
the reduction of delay in handling applications o 

Ihe CoMaittee on CoH5)liaace and Enforcement Proceedings, like other 

coHOBittees of the Conference, prepared several monographs and suBMary state= 

ments of the authority and practices of the agencies for the infonnatioa of 
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the Conference. The first of four principal reports ty the Committee 
provided the basis for Conference consideration of the subpoena power 
in Federal administrative proceedings. This report summarizes typical 
agency practices, describes the procedures followed in special situations, 
and discusses the constitutional questions that have developed and been 
resolved in connection with investigatory subpoenas. It also states and 
explains the basis for recommended uniform principles to be applied to 
issuance, quashing, geographical scope, fees to witnesses, and methods 
of enforcement. 

The second principal report of the Committee on Comtpliajice and En- 
forcement Proceedings deals with the right to counsel in administrative 
proceedings. The Conference considered the meaning, in general, of the 
"right to coxxnsel, " the ways in which it has been variously interpreted 
in agency practice, and the way it should be understood in light of the 
phrase, "right to be accompanied, represented, and advised by counsel" in 
Section 6(a) of the Administrative Procedure Act. The third report out- 
lines the need for greater unifoi-mity in the rules relating to the recog- 
nition of attorneys; and the fourth principal report covers procedures 
for discovery and voluntary disclosure. Consideration is given to the 
arguments for the extension to agency proceedings of the more liberal 
discovery practices in civil proceedings in the United States courts. 

The principal report of the Committee on Claims Adjudication dealt 
with procedures for debarment and suspension of contractors. In addition 
basic studies were made and mioiioranda prepared on various aspects of 
claims adjudication. Each study described existing administrative pro- 
cedures in the major procurement agencies, discussed the shortcomings of 
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such procedures wtene rele'TOnt, aad made detailed su^eetions for iiBproTe= 
mesito 

Siree major repoarfcs ^ere pre^red by tha Coxmittee on J^sdicial Re= 
Ylewo Th® first dealt ■sltfe the judicial ne-rieir of ©Mers of the interstate 
Coameree Comffiissioa and^ li^e the reports of other eoo3ffilttees^ was based 
"both upon dQc^meatary sourees aad u^n iatervief^s with agency aad other 
Govea^ment perso^el» &e g.'ues'feioas considered in. the report iacluded the 
procedure of r®viei? ©f Siterstate Ooimsree Gomrisslon orders hj specially 
constituted tteae^judge district courtsj problems of venuej the method of 
reproductioa of the record q& reTieM'j and the relative advantages aid dis° 
ad-vwitages of fiaal Baprea^ Co-art review of Interstete Gaomeree Commlssloa 
orders by writ ©f certiorari rather than by appealo 

ae secoad principal re|)©rt of the Gomaittee on Jiadiclal Review dealt 
with the reprodmetioja of the briefs @nd records or review of administrative 
orders o ae report includes iafonEation abwat the use of methods other 
than priatiffl^ for the original production of the reeordj) in order to elijai«= 
nate the need for reprodaetion of records on j^jdieial review » Similar in- 
foxasatio® is avalMblfi irith resject to appellate briefs. Particiilsr atten- 
tion v&B given to the xise of Joint appendices to the briefs » 

'Bie third of the thr^e ^Jor reports concerned the review of orders of 
the latloaal Salbor Belations ^ardo A cOTDprehensive report was prepared 
Hhich swamariges the history of judicial review of administrative orders j 
studies i^Meh hav® been a»de ia the past concerning their enforc^ientj and 
discussions beM with aaeabers of the bar and with govemmentel officials as 
to such enfore^aeato 

At the 3f®gp®st of the CoHsmlttee on Jtadieial Re-tfiew^ the Office of Ad" 
Maistz^tive Proeedore la the Justice Deparlaaitent coa^illed^ in t?ro voluaaes, 
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descriptions of all of the different kinds of formal administrative pro- 
ceedings conducted by Federal agencies, together with information identi- 
fying statutory provisions for judicial review of decisions in each kind 
of proceedings. In a third volume, the Committee analyzed in outline form 
each of the statutes thus identified for purposes of affording ccai5»arisons 
with respect to scaae eighteen features of the provisions for Judicial re- 
view, such as, who may obtain review, the form of pleading by which review 
is sought, the courts having jurisdiction to review, provisions for inter- 
locutory relief, scope of review, the relief available, etc. The vast 
amount of information collected in these three volumes thus provides the 
basic data for comprehensive comparative study in the field of judicieO. re- 
view of administrative action. 

The studies and reports of the Administrative Conference constitute 
a valuable collection of papers on the administrative process. They have 
served an Immediate purpose in the development of the recommendations of 
the Conference. They have an enduring value to governmental officials, 
members of the Bar, and students of Federal administrative procedure as 
works of scholarly research and judgment in the sensitive area of govern- 
mental regulation, 

VI 
UMFINISHED BUSIHESS AMD PROJECTED STUDIES 

The range of relevant inquiry confronting the Conference at its in- 
ception was so vast that it is no more feasible now than it was then to 
identify and enumerate all of the potentially fruitful subjects of study. 
Indeed, because of the limited life of the Conference vmder the Executive 
order creating it, it became apparent quite early in its experience that 

a conscious effort was required to limit its work to projects which would 
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have some chanee of conipletion in the prescribed period. Accordingly, 
the Committees^ to whMi the Council had originally siiggested nimerous 
specific areas for investigation;, were repeatedly admonished to concen- 
trate selectively t^jon matters as to vhich, in the time a^re-ilable, reason^ 
able research could be accoH^lished and made the basis of recommendations 
to the Conference^ Since Conference action is the culmination of a pro- 
cess Invol-vlngj successively!, research reports by the staff directors and 
consultants p the fonrnxlatlon of recommendations by the Coramittees, consider- 
ation of s^ich recommendations by the Council for possible transmission to 
the Conference, and, finaUy, consideration and debate by the full Confer- 
ence in plenary session, the problem of timing in relation to the relatively 
short life of the Conference has been a formidable one. 

The CoEmittees have manfully endeavored to cope with this problem, and 
their efforts in this regard have not been unavailing, as evidenced by the 
number of significant recommendations emerging fs-om the Conference. The 
nature of the subject matter is such, however, that it has been neither pos- 
sible nor desirable to translate all the work that has been undertaken into 
tenninal restalts; and it also has mot been feasible to initiate work on all 
projects of obvious relevance to the purposes for which the Conference was 
createdo The individual CoHanittees, thus, found themselves at the close of 
this Conference with an Inventory of matters in both such categories, that 
is to say, projects launched but not advanced to the stage of Conference con- 
sideration, ©ad projects identified as fully appropriate for investigation 
but in respect of which activity of any degree had to be deferredo Even 
these two groups are not exhaustive Inasmuch as the second in many instances 
is cooprised of matters which were first conceived as candidates for aces 



plishment dutriag this Conference, leaving other subjects undiscussed in tacit 
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recognition, that they were completely outside that possihllity. 

Committee on Claims Adjudication . This Committee found itself at 
the close of the Conference with three items directed towards the achieve- 
ment of a more comprehensive administrative apparatus for the resolution 
of contractual disputes, upon which work has been done hut which remains 
incomplete in terms of recommendations to the Conference. These were: 

(1) The expansion of the jurisdiction of governmental 
boards of contract appeals to include disputes over the 
interpretation or application of sub- contracts, 

(2) The enlargement of the jurisdiction of governmentsJ. 
boards of contract appeaQ.s beyond disputes as to interpretation 
or application into such areas as breaches of contract, rescis- 
sion, reformation and equitable adjustments of various kinds. 

(3) The establishment of administrative appellate proce- 
dures in respect of disputes over contract awards (other than 
matters relating to the debarment or suspension of individual 
bidders or contractors, which have already been the subject of 
a Conference recommendation). 

These unfinished matters, in common with the various Conference recom- 
mendations which emanated from this Committee, relate to claims deriving from 
Government contracts. As its name suggests, however, the Committee's scope 
extended to all manner of claims against the Government. These include those 
sounding in tort as well as contract, claims involving land, and the great 
variety of claims which can be characterized as benefit determinations (i.e., 
social security, tinemployment compensation and retirement matters, veterans 
affairs, maritime subsidies, agricultural payments, and similar matters under 
statutory systems or grants). These categories are of no less significance 
than contract claims, but the Committee concluded quite sensibly at the out- 
set that it would have time during this Conference only to address itself to 
the latter. 
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Co^lttee oa Compliance and Enfor cement Proceedings . Research was 

caarried oa trnd materials assembled with respect to two subjects as to 
which there has not been tiase for tlie formulation of recommendaticn,. 
These matters are (l) the scope cf agency orders, including paxticularly 
settleffiest® ; stipulations anc consent orders; and (2) the variety and 
in^jact of formal agency sanctions . 

For futiBT© study the Conaaaittee has, with no purpose to be exhaustive, 
denojainated th® following as apjTopriate for investigation: 

(1) Pre=h®sring confersnces.' 

(2) The conduct of the hearing, -sd-th particular 
reference to evidentiary matters and the 
problems of recesses. 

(3) Advisory opinions. 

ik) The use of informal sanctions. 

CoHHaitt ee on Internal Oargemii^ation a nd Prcceaure . A project ^ich 
the CoBmitte© did not have time to consider is a study by the Comtaittee 
staff dlrectos" of the internal organization and procedures of the Federal 
Trade CoKHflJseion. The final text of this report will have had the benefit 
of exaiainatioa and conment, first, by members of the Commission and its 
staff and, later, by members of the FTC Bar. Tlie Committee anticipates 
that the report will be a ■useful source of recoj^iendations when and if 
the opportunity if provided to consider it in detail The Committee 
also received trom its staff a asaorandum with respect to the publication 
of dissenting opinions by agency members, but time did not permit con- 
sideration of this subject. 

This is tb® CcMBittee which originated the recommendation oh ex 
parte ccsEmnicatioas embodied in the Conference's Recommendation No. l6. 
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The code there proposed was expressly limited to comraunications from 
without the agency. Left ointouched because of time is the almost 
equally Inrportant problem of internal communications within the agency. 
Other areas which the Committee has identified as worthy of future 
study are: 

(1) Delegation of authority in these aspects - 

(a) Decision makiiig in respect of 
matters where a formal hearing is not 
required; and 

(b) The institution of investigations 
or prosecutions. 

(2) The scope of the power to be placed in the 
agency chairman. 

(3) The extent to which delegation of decision- 
making affects the volume of cases for vhich 
Judicial review is sought. 

(h) The degree, manner and resiHts of the utilization 
by the agencies concerned of the powers of delegation 
granted in the Reorganization Plans of 196I and in the 
special delegation legislation enacted for the Inter- 
state Commerce Commission, the Securities and Exchange 
Commission, and the Federal Communications Commission. 

(5) An evaluation of the code of administarative pro- 
cedure proposed by the American Bar Association in the 
light of the work of this Conference. 

Committee on Rulemalring . The Committee decided at the outset that 

the problems of delay and expense in administrative proceedings are 

frequently associated with rate cases at certain of the major agencies 

and could most usefully be ejcplored in the first Instance by a s\irvey 

of those cases. Accordingly, thorough-going reports were prepared on 

the conduct of rate cases at the Interstate ComDerce Commission, the 

Federal Fever Commission^ and the Federal Communications Commission. 

The Committee, on the basis of these reports, formulated the Conference's 
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BecosffiffiBndation lOo 19^ "but it recognized In terms that additional rec- 
omsendations probably would te forthcoming after further opportunity 
to consider these reports. Besearch was underfcaJsen on the holding of 
rate proceedings by the Department of Agriculture, hirt there was not 
time to prepaid and circulate a report. 

The scope of the Ccramittee " s assignment extended to informal riLLe- 
aaklngj, as ¥©11 as to the formal type represented hy the rate case, 
TlK Coannittee coaelttded, however, that time would not permit the ex- 
ploration of this iiarportant area, aaad it was reserved for the future. 
Forasal ralemakii^ proceedings are not, of course, confined to rate 
cases, and the CosBBittee helievee that the use and appropriateness of 
adjudicatory procedures in these other tj^s of rulemaMng is a prcanis- 
ing subject for future eacploration. A third project for the future is 
a survey of the aon-adversary tj^pe of r^emafeing proceeding, involving 
the issuance of substantive or procedural rules of general applicability. 
Two aspects of these general rulemaking proceedings which appear to 
merit attention relate to the notice to he given to the parties, and 
the standards to "be applied in the determination of who should be per- 
mitted to participate. 

Committee on Licenses and Authorizations . Existing research remains 
incomplete In respect of possible amendments of the Administrative PrO" 
cedure Act for the piaposes of (l) enlarging the agencies' power to select 
hearing officers for economic licensing cases not involving legal issues 
or propriety of past conduct and to give such officers greater freedom to 
consult lelth noa=participating agency personnel^ and (2) fostering greater 
clarity and consistency in the articulation from case to case of agency 



standards and poUelos. 

Altho^lgh zvports were cpaopleted and Issued on truck licensing hy 
the Interstate Comerce Comnisslon, radio and television licensing Toy 
the Federal Comnninl, cations CogaoBlsslon, and donestie air carrier licens- 
ing "by the CiTll Aeronautics Board, there has aot heen tiae to get out 
a report reflecting research on the certification of natural gas pipe- 
lines by the Federal Power Commission. These are> of course , four 
vital areas of Federal licensing. 

Committee on Judicial Beviev . As the Conference neared its end, 
this Ccaomittee released for circulation a autsslve compilation of all 
Federal statutory pxvvisions relating to Judicial review of administra- 
tive action. Among the purposes which aotlvated this caqpllatlon were 
those of (l) deteiffilning whether there is any rational basis for the 
existence of Ittstrlct Court review in sooas eases end Court of Appeals 
review in others; and (s) ascertaining, fron a comparative aaeOysls of 
the different modes of review presently provided, whether it may be 
practicable to devise one or two sla^lified methods of Judicial review 
for all admlnlatrative action. The pursuit of these purposes is for 
the future, as is also consideration of a proposal pending in the Com- 
mittee that all findings of fact by administrative agencies In pro- 
tracted proceedings be required to be annotated to the record. 

Another subject marloed by the Ccandttee for future examination, 
and one on which no work has been started, relates to the reviewability 
of administrative action in certain types of rulemaking vhere a foimal 
record hearing is provided by the agency although not required by law. 
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g^dttgg QB Peyao nne,!;. ffe® stiaflie©- «f tMs Goauaitte® d'sslsig tte 
lif@ 0f tte e©Bf®ff®aee we^ adarsised prlracipaHj' to hearing ®3EiBiii@E's 
(iM Mgei ges6@sia«lo a^rtmst ae tfees® are in the adjainistrftti-f® 
SS©e@ss^ tfeftj d© ao*^ i^ tbe ec»ialtt«© reeogsda©®^ inelud© maay la|pos't= 
taa* gatogerta® of professional and teehnieal pecjl® i^o perfosm ®t«'13^ 
-wit A ml®B la tast proeess » Tfeft Qcanaitte® iiB© e^ressly exelttSaa 
fffi^ its «©yk ps«"bl«M ¥ith ff®s^®t t© ^tht aCTo^»^ffl®tt* ®^ t®Bi»® of 
ai^siey ^H^es®^ Smdj, ritlaoygh sjo iBcoa^lete projeete m® ^aMag;, 
tb© Coaraitteft'sis®® ©f iafees®st tei» "b^r a© Wskb "beea ©Beoffi^aesed "by 
tto «>5?k @f tMo €®i^@s»!3se® » fh© CeiHsdtt®© is of tto -^aw tfe^ tlto 
p©liei©B oad aS^adsts-atioa ©f tte lieartiig ®afi9Bd.a@r progrOTi as® aa 
i^i^soprlat® sm"bj@et f©5P eoatfclmsowi ©besx^atioE «ad perioaie »®8OT2^®®1p 
im is als© tbi! f^Jatioaship of tte eiijll Serrlc® GoBBilffisloa t© tte iii.= 
aiisiatsmtloa ®f g)y©g5P8as for proftssloaal piraoBael gsatrsU^o 

geBiB;tte@;oB Infoamtlon aad Mwation. Sbl® SoMBiitte® tos @a@ 
aaj®? laiafisisted pTOj«gt la tsfmin, TH.B is t^ psropeeed snemjal on sx©° 
eefiwpgs fog' p?©ti««t@d ajaBiiiilBtj«tl"im h@a3?ingec Gosacel^rad as m. 
asMlogu® of tfc« toffid'took oh protraetefi litigatlo© pi«pared "by th© 
JWielal 0©!rfes®i»g@ @f tl» IMted BtatoSj the pjpoposed Baaual Ip ia 
ts'^t few, art 1^3 'fe®(Ba -widely @ii««lftt@d for eesiiBeiito 

AaotMx^ p3?@J©®t iffl the psrelladaary etage 1^ tbe p^pasmtloa of aa 
lateasd digest'^giaite t® all Federal l&m in the Halted State® Qode mM. 
gU »6)®«ilat49»8 ia tli® God® of ledena Itegislatioas relating to tte 
s^Bllablllty t© tte gimblie of goveramsatal inforamtiono ThB piKpoae of 
tMs eea^llsfeioffi 1© t^eof^lds ©ne^ t© eaabl© eaeh eitlzen to ageestaia 
eoHf@ai@atly itiat issCo^wtion lie is ®atltled to ha'ro aad tte soik^© of 



his right J and^ t«o> to pexnlt a srurvey to l^e made of the extent to 
vfalch Federal departxtientB and agencies are currently conxplylDg vlth 
such lavs and regulations. 

A continuous function of the Ckanmlttee Is the holding of seminars 
In rarlous parts of the country In association with bar associations, 
lav schools > and other Interested groups, -where Information may be both 
collected and disseminated vlth respect to administrative activities. 
A specific project for the future Is an effort to compile a manual on 
the preparation and presentation of economic a nd scientific evidence . 
The Committee has also suggested that It would be desirable at a later 
date to Initiate programs for (l) the Interchange of American and 
foreign government career personnel for the purpose of generating com- 
parative knowledge of the administrative process, and (2) the creation 
of a coordinated system among the agencies for the entployEoent of 
mechanical means of carrying on legal research. 

Comnlttee on Statistics and Reports . This Committee collected 
material descriptive of the methods and systems by which statistical 
data relating to administrative proceedings ai« handled by the leading 
agencies. It would be xiseful for this material to be atialyzed and dis- 
seminated to all the agencies for their Information and possible utiliza- 
tion or adi^tation. We have already described the statistical reports 
for fiscal years 196I and 1962. 

The ccoq^uter has significance for the administrative process. Its 
use in the areas of information acguisition, storage, and retrieval has 
wide laQpllcatlons for the more effective management by the agencies of 
the dispatch of their business, as well as for private parties in the 
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enhanced BtS@cti-w&s»B8 ani reduced eosts of aakLng their presentations 
in adffilnistrati-WB proceedings. The provision of skilled guidance for 
the ageneles Im aslng the eomputer is a continuing project of the first 
fflagnltxidis. I^thlisi the time ayailable, the Conaiittee at this Conference 
¥aa able ozslj to enrlsion the posslhlUtles, not to realize tha&o 

Matters Unasslgaed to Camnlttees . la addition to the se^rsJ. 
subjects noted 'by tim Coaanlttees as proiper for future consideration^ 
several subject® •were hrought to the attention of the Council Tbut :wbts 
not^ 'b3cs!»;ise of time limitations^ referred to Ooamittees. ThBse In^ 
QlvM tl^ ^gslfeiUty of unifora rules of procedure, the feasibility 
of antomatie retrieTal and coordination of research materied.^ the pro= 
"eedures now foUswad in the leasing or other diepOBltion of public lands 
(a matter called t© the attention of the Conference by te. Justice 
Douglas)^ aud a great many projects in the general area of basic gofam= 
3s»Ebal prlneiplss iBrrolved In the processes of regulatory agencies =, 

?II 
STATISTIGAL BBVIEW 
Ag -He ha-Te already pointed out^ the total lasBiibershlp of the Con° 
fersnce ims Bj ^xiex^l members, plus the Gbaizioan and the 12 Ooxi^i^S" 
sionai liaiscm members » 

The 6onfer»iiee laert in six plenazy sesslcnis, aU in Washington's Xo 
Tt& first fmir gessiooa vers l»ld In the State Department Bulldingj 
three in the Infceraational Conference Bocm, and one in the West Auditor 



?£umo ^K fjiftb geseion uma held in the Interstate Commerce Coasroission 
BuiMlisg; aaS the sixth and final session in the Senate Apprppriatioaa 
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Committee Qearing Bocm In the Kev Senate Office Building. 

In order that tjork might be started before the svmimer of 1961^ 
the First Plenaxy Session was held on June 27, I96I. The five later 
sessions convened on December 5 and 6, I96I, April 3, 1962, June 29> 
1962, October I6, I7, and 18, 1962, and December k and 5, I962. The 
first session was attended by 76 menibers, the second by 7^ members, 
the third by 77 members, the fourth by 69 members, the fifth by 8I 
members, and the final session by 72 members. 

The nine standing committees met for the first time immediately 
following the First Plenary Session. During the I8 months which fol- 
lowed there were a total of 93 such committee meetings through which 
the committees directed staff activity, critically examined the prod- 
ucts of their i«seaxch and study, and developed proposed recommenda- 
tions for consideration and debate by the full Conference. 

Initial arrangements for the operation of the Conference included 
the establishment of an inter-agency group fund, pvirsviant to authority 
contained in the Executive order and 3I U.S.C. § 691. As soon as the 
Co\mcil had detezmlned which agencies would participate in the Confer- 
ence through the designation of members, the agencies were asked to 
contribute from their 196I appropriations $1,000 for each member 
designated and a like amount from I962 funds. In this way $60,000 
was made available for the first few months of Conference operation. 

In addition to the research and staff assistance made available 
to the Conference from the Office of Administrative Procedure in the 
Departanent of Justice under the provisions of the Executive OxHier, 13 
legal scholars from university faculties were engaged as part-time 
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eni)loyees to assist in Conference studies.. Also, arramgements were 
made with participating etgencies under which 35 agency lawyers w®re 
made available to the Office of Adsninlstrative Proced-ure on a part= 
tiaae 1)8.818 for Conference research o Subsequently, others were em- 
ployed, as needed o Ihiring the entire l8-month ea^jerience, 35 persons 
were en^jloyed and paid per diem condensation to assist with committee 
and Conference work, and kO agency attorneys contributed to the re- 
search which was conducted. 

In September 196I, Congress added to the funds available wa. 
appropriation of $150,000 for Conference operations during the re- 
mainder of the fiscal year I962, and in October 1962 an additional 
$100,000 was appropriated for the six months of fiscal year I963 in 
which the Conference would be in operation. 

At the end of fiscal year 196I, $28,018.09 of the funds con- 
tributed to the inter-agency group f\md remained unobligated. At 
the end of fiscal 1962, $57? 5^3 remained unused from the total f^Jnds 
available. These unobligated balances were, of course, released to 
the Treasury of the United States. 

Respectfully submitted - 
For the Conference 
By 



E. Barrett Frettyman, 
Chairman. 
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APPENDIX I 

THE WHITE HOUSE 

EXECUTIVE ORDER 

10934 

ESTABLISHING THE ADMINISTRATIVE 
CONFERENCE OF THE UNITED STATES 



WHEREAS the performance of regulatory functions and 
related responsibilities for the determination of private 
rights 5 privileges, and obligations by executive depart- 
ments and administrative agencies of the United States 
Government substantially affects large numbers of private 
individuals and many areas of economic and business 
activity; and 

WHEREAS it is essential to the protection of private 
and public interests and to the sustained development of 
the national economy that Federal administrative procedures 
ensure maximum efficiency and fairness in the performance 
of these governmental functions; and 

WHEREAS the steady expansion of the Federal adminis- 
trative process during the past several years has been 
attended by increasing concern over the efficiency and 
adequacy of department and agency procedures; and 

WHEREAS the experience of the several groups which 
have examined Federal administrative procedures in recent 
years demonstrates that substantial progress in improving 
department and agency procedures can result from coopera= 
tive effort by the departments and agencies, working 
together with members of the practicing bar and other 
interested persons: 

NOW, THEREFORE, by virtue of the authority vested 
in me as President of the United States, it is ordered as 
follows: 
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Section 1. Establishment of the Conference . There 
Is hereby established a conference to be known as the 
Administrative Conference of the United States, which 
shall consist of a Council of eleven members named by the 
President ,• one of whom he shall designate to be Chairman 
of the Conference, and a general membership from Federal 
executive departments and administrative agencies, the 
practicing bar, and other persons specially informed by 
knowledge and experience with respect to Federal adminis- 
trative procedures. 

Section 2. Purpose . The purpose of the Conference 
shall be to assist the President, the Congress and the 
administrative agencies and executive departments in im- 
proving existing administrative procedures. To this end 
the Conference shall conduct studies of the efficiency, 
adequacy and fairness of procedures by which Federal 
executive departments and administrative agencies protect 
the public interest and determine the rights, privileges 
and obligations of private persons. The Conference shall 
from time to time report to the President any conclusions 
reached by its members based on such studies, together 
with suggestions for appropriate measures to improve the 
administrative process. The Conference shall make a 
Final Report to the President no later than December 31, 
1962, summarizing its activities, evaluating the need for 
further studies of administrative procedures, and suggest- 
ing appropriate means to be employed for this purpose in 
the future . 

Section 3. Membership . The composition of the 
general membership of the Conference shall be determined 
by the Council; provided that the total membership shall 
be not less than fifty persons, and at least a majority 
of the total membership shall be from Federal executive 
departments and administrative agencies, so distributed 
as to effect an appropriate representation among the 
several departments and agencies. General members from 
Government service shall be designated by the heads of 
their respective departments and agencies. Other general 
members shall be named by the Chairman with the approval 



of the Council from the practicing bar j scholars in the 
fields of administrative law and government j and other 
persons specially informed by knowledge and experience 
with respect to Federal administrative procedures » Mem° 
bers of the Conference who are not in Government service 
shall participate in the activities of the Conference 
solely as private individuals without official responsi= 
bility on behalf of the Government of the United States = 

Section 4c Staff , The Attorney General of the 
United States is hereby authorized and directed to furnish 
to the Conference research and staff assistance from the 
Office of Administrative Procedure in the Department of 
Justice J through the Director of that Office and the 
Chairman of the Conference , and the Director of the Office 
of Administrative Procedure shall act as Executive Secre° 
tary of the Conferences 

Section 5o Operation of the Conference . The Con- 
ferenbe shall have authority to adopt bylaws and regulations 
not inconsistent with the provisions of this order for the 
conduct of its functions. Every member of the Conference 
will be expected to participate in all respects according 
to his own views, and not necessarily as a representative 
of any department or agency or other group from which he 
may have been chosen « 

Section 6. Committees . Committees of the Conference 
shall be appointed by the Chairman 5 with the approval of 
the Council o Committees shall have authority to designate 
subcommittees from their own membership for the purposes of 
conducting studies and making reports to the full commit" 
teeso 

Section 7, Functions of the Council . The Council 
is hereby authorized to perform the following functions? 

(a) To meet under the chairmanship and upon the call 
of the Chairman of the Conference.. 

(b) To determine the composition of the general 
membership of the Conference as provided in section 3 above » 
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(c) To make appropriate arrangements with the Presi- 
dent of the Senate and the Speaker of the House of Represent- 
atives for participation in the activities of the Conference 
by interested committees of the Congress. Representatives of 
the Congress shall have the privilege of the floor of the 
Conference. 

(d) To determine the time and place of plenary 
sessions of the Conference. 

(e) To propose bylaws and regulations, including 
rules of procedure and Committee organization, for adoption 
by the Conference. 

(f) To propose to the Conference the matters con- 
cerning which the Conference and its committees shall con- 
duct investigations and studies. 

(g) To receive and consider reports of committees 
of the Conference and proposals adopted by the Conference, 
and to transmit them to the President together with the 
views of the Council concerning such matters. 

Section 8. Cooperation of Federal agencies . All 
executive departments and administrative agencies of the 
Federal Government are authorized and directed to coop- 
erate with the Conference and to furnish such information 
and assistance not inconsistent with law as may reasonably 
be required in the performance of its functions. 

Section 9. Expenditures of the Conference . Each 
executive department and administrative agency which is 
represented by one or more members of the Conference named 
or designated as provided in section 3 of this order shall, 
as may be necessary for the purpose of effectuating the 
provisions of this order, furnish assistance to the Confer- 
ence in accordance with section 214 of the act of May 3, 
1945, 59 Stat. 134 (31 U.S.C. § 691). Such assistance may 
include detailing employees to the Conference to perform 
such functions consistent with the purposes of this order 
as the Conference may assign to them. 



JOHN F. KENNEDY 



THE WHITE HOUSE 
April 13, 1961 



APPENDIX II 
IDENTIFICATION OF COUNCIL MEMBERS 

Judge Eo Barrett Prettyman (Chairman), Senior Judge of 

the United States Court of Appeals for the District 
of Columbia Circuit o 

Max Do Paglin (Vice Chairman) General Counsel, Federal 
Communications Commission, formerly Assistant 
General Counsel and staff member. 

Manuel F. Cohen, Member of the Securities and Exchange 

Commission, formerly Director, Division of Corpora- 
tion Finance, Securities and Exchange Commissiono 

Walter Gellhorn, Professor of Law, Columbia University, 
1933 to date; Director, Attorney General's Com- 
mittee on Administrative Procedure, 1939-1941; 
Office of the Solicitor General, United States 
Department of Justice, 1932-1933; author of various 
books on administrative law. 
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Joseph P. Healey, Vice-President-General Counsel of 
Bos ton- Edison Company; former Commissioner of 
Corporations and Taxation for the Commonwealth 
of Massachusetts; former law partner in law firm 
of Hemenway and Barnes, Boston, Massachusetts; 
Professor of Corporate Law at Boston College Law 
School since 1947. 

Everett Hutchinson, Member and former Chairman of the 
Interstate Commerce Commission. 

James M. Landis , Partner in the firm of Landis, Brenner, 
Feldman and Reilly; formerly Special Assistant to 
the President; Chairman of the Civil Aeronautics 
Board; Chairman of the Securities and Exchange 
Commission; Dean of the Harvard Law School. 

Jonn D. Lane, Member of the firm of Hedrick and Lane, 

Washington, D. C. ; formerly Administrative Assistant 
to Senator Brien McMahon of Connecticut. 

Earl Latham, Eastman Professor of Political Science, 
Amherst College, Amherst, Massachusetts. 
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Carl McGowarij Member of the firm Ross, McGowan and 
O'Keefe, Chicago, Illinois; General Counsel, 
Chicago & Northwestern Railroad; formerly Profes= 
sor of Law, Northwestern University Law School; 
formerly counsel to the Governor of Illinois. 

Nathaniel Lo Nathanson, Professor of Law, Northwestern 
University; consultant to the Justice Department 
with respect to administrative procedures, 1961; 
Office of Price Administration, Associate General 
Counsel, 1942-1945; Securities and Exchange Com- 
mission, 1935-1936; Law Clerk to Justice Louis D. 
Brandeis, 1934-1935; author of casebook on admin° 
istrative law. 
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GENERAL MEMBERSHIP 

OF THE 
ADMINISTRATIVE CONFERENCE OF THE UNITED STATEI 



Robert Eo Adams 1^/ of the 

Department of Commerce 
Karl Eo Bakke of the 

United States Tariff Commission 
Donald Co Beelar of the firm Kirkland, Ellis, Hodsonj 

Chaffetz & Masters , Washington, D„ C. 
James Ho Benney of the firm Orrickj Dahlquist, 

Harrington .&■ Sutcliffe, San .Francisco, California 
Marver Ho Bernstein of 

Princeton University 
Carman Go Blough of 

Harrisonburg, Virginia 
Jo Do Bond of the 

Atomic Energy Commission 
Reva Beck Bos one of the 

Post Office Department 
Cyril F. Brickfield2/ of the 

Veterans Administration 
Kent H. Brown of the 

State of New York Public Service Commission 
Charles ¥<, Bucy of the 

Department of Agriculture 
Clark Byse of the 

Law School of Harvard University 
John To Chadwell of the firm Snyder, Chadwell, Keck, 

Kayser & Ruggles, Chicago, Illinois 
Go Howl and Chase of the Board of Governors 

of the Federal Reserve System 
Cyrus Jo Colter of the 

Illinois Commerce Commission 
John F o Cushman of the 

Federal Communications Commission 



!_/ Succeeded Paul A. Johnston of the Department of Commerce o 
2/ Succeeded William J. Driver of the Veterans Administrationo 
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Richard M. Davis of the firm 

Lewis, Grant & Davis, Denver, Colorado 
George S. Dixon of the firm 

Matheson, Dixon & Bieneman, Detroit, Michigan 
Charles Donahue of the 

Department of Labor 
Thomas J. Donegan of the 

Subversive Activities Control Board 
Bernard Dunau of the firm 

Jaffee & Dunau, Washington, D. C. 
David C. Eberhart of the 

General Services Administration 
Irvin Fane of the firm 

Spencer, Fane, Britt & Browne, Kansas City, Missouri 
Joseph A. Fanelli of the firm 

Fanelli & Spingarn, Washington, D. C. 
Roland J. FaricyS/ of the firm 

Faricy, Moore, Costello & Hart, St. Paul, Minnesota 
William Feldesman of the 

National Labor Relations Board 
David Ferber of the 

Securities and Exchange Commission 
Edward W. Fisher of the 

Department of the Interior 
Thomas J. Flavin4/ of the 

Department of Agriculture 
Abe Fortas of the firm 

Arnold, Fortas & Porter, Washington, D. C. 
Ralph Fuchs of the 

University of Indiana Law School 
Myles F, Gibbons of the 

Railroad Retirement Board 
Robert E. Giles of the 

Department of Commerce 
Whitney Gillilland of the 

Civil Aeronautics Board 
Robert W. Ginnane of the 

Interstate Commerce Commission 



3/ Deceased. 

4/ Succeeded Neil Brooks of the Department of Agriculture. 
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Nathaniel H„ Goodrich_5/ of the 

Federal Aviation Agency 
Frank C. Hale^/ of the 

Federal Trade Commission 
Lawrence E. Hartwig of the 

Renegotiation Board 
James McI, Henderson of the 

Federal Trade Commission 
Harold W. Horowitz of the 

Department of Health, Education, and Welfare 
Thomas T. F. Huang2/ of the 

Department of State 
Leo Ao Hilar d of the 

University of Santa Clara College of Law 
Rosel H„ Hyde of the 

Federal Communications Commission 
John A„ Johnson of the 

National Aeronautics and Space Administration 
T. Co Karamholz of the firm 

Vedder, Price, Kaufman & Kammholz, Chicago, Illinois 
Ro Keith Kane of the firm 

Cadwalader, Wickersham & Taft, New York, N. Y. 
Sidney G. Kings ley^/ of the 

Atomic Energy Commission 
Earl Kintner of the firm 

Arent, Fox, Kintner, Plotkin & Kahn, Washington, DoC. 
John Wo Kopecky of the 

Housing and Home Finance Agency 
William C. Koplovitz of the firm 

Dempsey & Koplovitz, Washington, D, C. 
Sol Lindenbauia of the 

Department of Justice 
Karl Do Loos of the firm 

Pope, Ballard & Loos, Washington, D. C. 
Dominick L. Manoli of the 

National Labor Relations Board 

5_/ Succeeded Daggett Ho Howard of the Federal Aviation 

Agency. 
61/ Succeeded Philip R„ Lay ton of the Federal Trade 

Coramissiono 
2/ Succeeded William L. Griffin of the Department of State. 
^/ Succeeded John S. Graham of the Atomic Energy Coimnission. 
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John C. Mason of the 

Federal Power Commission 
Joseph E. McElvain of the 

Department of Health, Education, and Welfare 
Thomas G. Meeker of the firm Schnader, Harrison, 

Segal & Lewis, Philadelphia, Pennsylvania 
Lawrence V. Meloy of the 

Civil Service Commission 
James L. Pimper of the 

Federal Maritime Commission 
John B. Prizer of the 

Pennsylvania Railroad Company, Philadelphia, Penna. 
Edwin F. Rains9/ of the 

Department of the Treasury 
Sidney Rawitz of the 

Department of Justice 
Emmette S. Redford of the 

University of Texas 
Hubert A. Schneider of 

Pan American World Airways, New York, N. Y. 
David Searls of the firm 

Vinson, Elkins, Weems & Searls, Houston, Texas 
Harold Seidman of the 

Bureau of the Budget 
Ashley Sellers of the firm 

Cummings & Sellers, Washington, D. C. 
Edward F. Sloane of the 

Federal Home Loan Bank Board 
Fred B„ SmithlO/ of the 

Department of the Treasury 
Bertram E. Stillwell of the 

Interstate Commence Commission 
Fredric T. Suss of the 

Small Business Administration 
Joseph C. Swidlerll/ of the 

Federal Power Commission 
Earl J. Thomas of the 

Department of the Interior 



£/ Succeeded Robert H. Knight of the Department 

of the Treasury. 
10 / Succeeded John K. Carlock of the Department 

of the Treasury 
11 / Succeeded Jerome K. Kuykendall of the Federal 

Power Commission. 
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Cyrus R. Vance, 

Secretary of the Army 
John H. Wanner of the 

Civil Aeronautics Board 
Howard Co Westwood of the firm 

Covington & Burling, Washington, D. 
Edmund H. Worthy of the 

Securities and Exchange Commission 
Joseph Zwerdling of the 

Federal Power Commission 



CONGRESSIONAL REPRESENTATIVES 

Everett McKinley Dirks en 

Senator from Illinois 
Philip Ao Hart 

Senator from Michigan 
Edmund S. Muskie 

Senator from Maine 
John B. Bennett 

Representative from Michigan 
Oren Harris 

Representative from Arkansas 
Walter Rogers 

Representative from Texas 



ALTERNATE CONGRESSIONAL REPRESENTATIVES 

Thomas B, Collins of the 

Senate Committee on the Judiciary 
Franklin B. Dry den of the 

Senate Committee on Appropriations 
Cornelius Kennedy of the Senate Subcommittee 

on Administrative Practice and Procedure 
Kurt Borchardt of the House Committee 

on Interstate and Foreign Coinmerce 
Charles P. Howze of the 

House Special Subcommittee on Regulatory Agencies 
Andrew Stevenson of the 

House Committee on Interstate and Foreign Commerce 
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CONSULTANTS 



Robert M. Benjamin of the firm Parker, Duryee, 
Benjamin, Zunlno and Malone, New York, N. Y. 

Kenneth Gulp Davis of the 

University of Chicago Law School 

J. Forrester Davison of the George Washington 
University School of Law 

Roger S. Foster of Westinghouse Air Brake 
Company, Pittsburgh, Penna. 

Louis L. Jaffe of the Law School of Harvard 
University 

John D. Millett, President of Miami University, 
Oxford, Ohio 

J. Lee Rankin of New York, N. Y. 

Robert L. Stern of the firm Mayer, Friedllch, Spless, 
Tlerney, Brown and Piatt, Chicago, 111. 
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TEXT OF THE RECOMMENDATIONS OF THE CONFERENCE 



CONTENTS 
Recommendation No. Subject of Recommendation 

1 Statistics on administrative proceed- 

ings (1961) 

2 Office of Administrative Procedure 

3 Jurisdiction for review orders of the 

Interstate Commerce Commission 

4 Procedures for review of orders of 

the Interstate Commerce Commission 

5 Production of the record and briefs 

by means more economical than 
printing, and designation of record 
after the filing of briefs 

6 Unification of the Armed Services 

Board of Contract Appeals , and 
elimination of subsidiary boards 

7 Availability of rules and decisions 

of boards of contract appeals 

8 Re -examination by the agencies of 

their procedural rules j and crea- 
tion of machinery within the 
agencies for continuous observa- 
tion of procedures 

9 Delegation of final decisional 

authority 

10 Comprehensibility of Federal Register 

documents 



11 Increased distribution of the 

United States Government 
Organization Manual 

12 Procedures of boards of contract 

appeals 

13 Subpena practices 

14 Licensing of truck operations by 

the Interstate Commerce Commission 

15 Right to counsel of persons com- 

pelled to appear 

16 Improper ex parte representations 

17 Statistics on administrative 

proceedings (1962) 

18 Judicial enforcement of orders of 

the National Labor Relations 
Board 

19 Ratemaking procedures 

20 Consolidation of route applications 

before the Civil Aeronautics 
Board 

21 Civil Aeronautics Board procedures 

for the consideration of domestic 
route applications 

22 Federal Communications Commission 

procedures for the consideration 
of mutually exclusive applica- 
tions for broadcast facilities 
in the same community 

23 Federal Communications Commission 

procedures for broadcast licens- 
ing 



24 Right of witnesses to transcript 

of their testimony and copies 
of documents submitted by them 

25 Right to counsel of persons who 

appear voluntarily 

26 Service upon attorneys 

27 Continuing statistical study 

28 Advanced training of agency pro- 

fessional personnel; examiners; 
legal career service 

29 Debarment of contractors 

30 Discovery in administrative pro- 

ceedings 



APPENDIX IV 



TEXT OF THE RECOMMENDATIONS OF THE CONFERENCE 



RECOMMENDATION NO. 1 



IT IS RECOMMENDED THAT: 

The Conferences acting pursuant to Section 8 of 
Executive Order 10934s request the Executive departments 
and administrative agencies which conduct administrative 
proceedings for the determination of private rights, 
privileges, and obligations to furnish to the Conference 
(addressing the Chairman of the Committee on Statistics 
and Reports) the information requested in the form of 
report approved this day by the Conference, a copy of 
which report is hereto attached. 



RECOMMENDATION NO. 2 



WHEREAS a continuing need exists for adequate 
performance of the duties now assigned to the Office of 
Administrative Procedure by its charter, which are as 
follows I 

(a) To carry on continuous studies of the ad- 
equacy of the procedures by which Federal 
departments and agencies determine the 
rights, duties, and privileges of persons; 

(b) Initiate cooperative effort among the 
departments and agencies and their respective 
bars to develop and adopt so far as practic- 
able uniform rules of practice and procedure; 

(c) Collect and publish facts and statistics 
concerning the procedures of the departments 
and agencies; and 

(d) Assist departments and agencies in the form- 
ulation and improvement of their administrative 
procedures. 



Recommendation No. 2 (Continued) 

To that end the Conference recommends as follows: 

IT IS RECOMMENDED THAT: 

The Office of Administrative Procedure be more 
adequately staffed and budgeted than at present so that it 
can discharge the above functions until further recbmmend- 
ations of the Conference. 

RECOMMENDATION NO. 3 

IT IS RECOMMENDED THAT: 

(1) review of Interstate Commerce Commission orders 
should be upon appeals to the United States Courts of Appeals 
in all cases where at present a special three-judge court is 
used; District Courts should be relieved of their juris- 
diction under 28 U.S.C. § 1336, and the Courts of Appeals 
should have exclusive jurisdiction to review these orders of 
the Commission; 

(2) final review of orders of the Interstate Commerce 
Commission by the Supreme Court of the United States should 
be only by petition for a writ of certiorari; 

(3) review of Interstate Commerce Commission orders 
should be permitted in any judicial circuit wherein is the 
residence or principal office of the party or any of the 
parties filing the request for review. 

RECOMMENDATION NO. 4 

IT IS RECOMMENDED THAT: 

Procedures for judicial review of orders of the 
Interstate Commerce Commission by Courts of Appeals should 
incorporate the following features: 



Recomm endati on NOo 4 (Cont inued) 



(1) A limit of 60 days should be imposed as the time 
within which a petition for review must be filed in any case 
for which the present statutory provisions do not fix a 
period for filing petitions for reviewj, such 60-day period 
to run from the date of entry of the order appealed from or 
entry of an order denying reconsideration thereof where 
petitions for reconsideration are allowed by the Conmission's 
rules, whichever is later, 

(2) Appeals should be commenced by the filing of a 
petition for review in the form of a notice of appeals 

(3) Anyone seeking review should be required to 
serve notice of appeal upon all parties to the proceeding 
before the Commission, the Department of Justice, and the 
Coramissiono 

(4) When several appeals are taken from the same 
order of the Commission, the venue should be determined by 
the first notice of appeal to be filed, and all subsequent 
appeals should be considered as taken to the same court, 

consolidated therewith, and handled as one appeal, 

(5) The Commission should provide the record. of its 
proceedings on appeal and should transmit the record to the 
courto Until such time as procedures are developed where- 
under the Commission may use mechanical facilities and 
methods for the production of the record in its proceedings 
in such form as to obviate printing or other reproduction 

of the record for judicial review, and provision is made for 
the designation of record after the filing of briefs, as 
recommended by the Conference, the record on appeal should 
consist of the entire record before the Commission, and 
should be transmitted to the court within the time allowed 
for the filing of briefs. The record should be returned to 
the Commission upon final decision of the appeal. 



RECOMMENDATION NO. 5 



IT IS RECOMMENDED THAT: 

Rules of court governing judicial review of admin- 
istrative action should be revised to permit: 

(1) the use by departments and agencies of means 
of producing the record in administrative proceedings in 
a form which will eliminate the need for any reproduction 
thereof upon judicial review; 

(2) the submission of briefs produced by processes 
which provide legible copies and yet are more economical 
than printing; and 

(3) pending implementation of (1) above, the 
designation of record after the filing of briefs. 



RECOMMENDATION NO. 6 



IT IS RECOMMENDED THAT: 

The Armed Services Board of Contract Appeals be 
constituted as a unitary board in the Defense establish- 
ment, and that, to the extent practicable, subsidiary 
boards which decide or render opinions upon disputes 
concerning contracts be eliminated as soon as possible. 



RECOMMENDATION NO. 7 



IT IS RECOMMENDED THAT: 

Departments and agencies of the Federal Govern- 
ment which have established internal appellate procedures 
and entities (i.e., boards of contract appeals, boards of 
review, etc.) which render decisions or opinions concern- 
ing disputes under contracts of departments or agencies: 



Recommendation No. 7 (Continued) 



(1) publish or make available for publication the 
applicable rules concerning such procedures; and 

(2) publish or make available for publication and 
inspection by the public all final decisions or opinions, 
past, current, and future, by the deciding or opinion- 
rendering entities in such departments or agencies. 



RECOMMENDATION NO. 8 



WHEREAS several of the executive departments and 
administrative agencies have recently undertaken to examine 
their rules of procedure with a view to improvements in 
efficiency, adequacy, and fairness: 

IT IS RECOMMENDED THAT: 

These agencies are to be commended for this activity; 
and that all executive departments and administrative agenc- 
ies having functions requiring rules of procedure should, in 
the public interest, inaugurate similar examinations of such 
rules of procedure for these purposes; and, further, that 
every executive department and administrative agency having 
functions requiring rules of procedure should establish with- 
in its organization a means, either by assignment of the duty 
to an official or by the creation of an office for the pur- 
pose, for continuous observation of its procedures and for 
evaluating their effectiveness to the agency and to persons 
having matters before the agency. 



RECOMMENDATION NO. 9 



IT IS RECOMMENDED THAT: 

In order to make more efficient use of the time and 
energies of agency members and their staffs, to improve the 
quality of decision without sacrificing procedural fairness, 
and to help eliminate unnecessary delay in the administra- 
tive process of deciding contested matters: 



Recommendation No. 9 (Continued) 



lo Section 8 of the Administrative Procedure Act 
should be amended to make it clear that: 

Eo Every agency which is under a statutory duty 
to promulgate rules or adjudicate cases on the record 
after a hearing and does not either itself preside at 
the prescribed hearing or require the entire record 
to be certified to it for initial decision = 

(1) may require the party seeking adminis- 
trative review of the initial decision 
rendered by the officer who presided at 
the hearing (or by any other officer 
authorized by law to make it) to specify 
the alleged errors in the initial decis- 
ion and the portions of the record 
supporting the allegations of error with 
such particularity as the agency may 
prescribe, and 

(2) may confine its administrative review of 
the initial decision to the specified 
errors and portions of the record, 

2o Section 8 of the Administrative Procedure Act 

should be amended to make it clear that" 

a. When a party to a proceeding seeks adminis= 
trative review of an initial decision rendered by the 
■ officer who presided at the hearing (or by any other 
officer authorized by law to make it) , the agency may 
accord administrative finality to the initial^ decision 
by denying the petition for its review, or by summarily 
affirming the initial decision, unless the party seek- 
ing review makes a reasonable showing (in the manner 
prescribed by statute or agency rule, such as a 
petition for review or a bill of exceptions), that 



Recommendation No. 9 (Continued) 



(1) a prejudicial procedural error was 
committed in the conduct of the 
proceeding; or 

(2) the initial decision embodies 

(a) a finding or conclusion of 
material fact which is clearly 
erroneous ; or 

(b) a legal conclusion which is 
erroneous ; or 

(c) an exercise of discretion or 
decision of law or policy which 
is important and which the 
agency should review. 

Nothing in this paragraph shall be construed to limit 
the powers of delegation of any agency under any other statute 
or reorganization plan. 

b. The agency's decision to accord or not to 
accord administrative finality to an initial decision 
in accordance with recommendation 2a above shall not 
be subject to judicial review. If, however, the initial 
decision becomes the decision of the agency because the 
petition for review of the initial decision is denied 
or because the initial decision is affirmed summarily, 
such agency decision, of course, will be subject to 
judicial review in accordance with the standards for 
judicial review of agency decisions established by law. 



RECOMMENDATION NO. 10 



IT IS RECOMMENDED THAT: 

1. The need for improved comprehensibility of 
Federal Register documents be brought to the attention of 
the heads of all executive departments and administrative 
agencies. 



Recommendation No» 10 (Continued) 



2. The head of each department and agency be 
requested to take the necessary steps to assure that his 
organization systematically uses and contributes to: 

(a) the "Federal Register Handbook for 
Executive Agencies , " 

(b) the training program entitled "Drafting 
Good Federal Register Documents," and 

(c) the central collection of information 
and the facilities available through the 
Office of the Federal Register. 



RECOMMENDATION NO. 11 



IT IS RECOMMENDED THAT: 

1„ The Superintendent of Documents be formally 
notified that the Administrative Conference endorses the 
public advertisement and sale of the United States 
Government Organization Manual at established outlets in 
the field offices of the Department of Commerce. 

2. These sales be promoted by encouraging local 
bar associations to publicize the availability of the 
Manual at these outlets. 

3. The Post Office Department be requested to 
display in local post offices the posters supplied by the 
Superintendent of Documents advertizing the United States 
Government Organization Manual. 



RECOMMENDATION NO. 12 



IT IS RECOMMENDED THAT: 

Departments and agencies of the Federal Government 
engaged in procurement, which have established internal 
appellate procedures and entities (i.eo, boards of contract 
appeals 5 boards of review, etc.) which render decisions or 
opinions concerning disputes under contracts of departments 
or agencies, afford contractors, in cases where a substantial 
issue of fact is material to the decision or opinion, the 
opportunity to know and contest in the appellate proceedings 
the evidence which supports the position of the contracting 
officer of the department or agency, and establish and pub- 
lish appropriate procedures to this end where they are not 
presently provided. 



RECOMMENDATION NO, 13 



IT IS RECOMMENDED THAT: 

Departments and administrative agencies of the 
Federal Government which are authorized by law to use the 
subpena power be encouraged to conform their subpena prac- 
tices to the following principles where necessary changes 
can be made without statutory enactment; and where stat- 
utory change is necessary to this end, that appropriate 
legislation embodying these principles be suggested to the 
Congress for enactment, 

lo Power to Issue Subpenas 

(1) Officers presiding at adjudicatory 
hearings should have authority to issue subpenas requiring 
the attendance of witnesses or the production of evidence, 
whether or not the proceedings are governed by sections 7 
and 8 of the Administrative Procedure Act. 

(2) In any investigatory proceeding in which 
an agency is authorized by law to issue subpenas, the agency, 
any member of the agency, or any officer designated by it 
should have authority to issue subpenas requiring the attend- 
ance of witnesses or the production of evidence. 



Recommendation No. 13 (Continued) 



2. Geographical Scope 

Agency authority to require the attendance of 
witnesses and the production of evidence at any designated 
place of hearing should extend throughout the United States 
or any territory or possession thereof. 

3. Issuance to Parties; Quashing 

Administrative subpenas for the attendance of 
witnesses or the production of evidence should be issued 
upon the request of any party in an adjudicatory proceeding. 
The issuing authority should have authority to revoke or 
modify a subpena so issued, upon application made promptly 
by or on behalf of any person to whom the subpena is directed. 

4. Fees 

Witnesses summoned before an agency should be 
tendered or paid by the person or agency at whose instance 
they appear the same fees and mileage that are paid to 
witnesses in the courts of the United States. 

5. Enforcement 

In case of contumacy or refusal to obey a sub- 
pena issued to any person, any district court of the United 
States within the jurisdiction of which such hearing, inves- 
tigation, or proceeding is carried on, or in which the per- 
son to whom the subpena is addressed is found or resides or 
transacts business, should have authority to issue an order 
requiring such person to appear before the agency or member 
or officer designated by the agency, and give testimony, or 
produce evidence, or both, touching the matter under inves- 
tigation or in question. Any failure to obey such order of 
the court should be subject to punishment by the court as 
a contempt thereof. 



RECOMMENDATION NO. 14 



IT IS RECOMMENDED THAT: 

There be transmitted to the Interstate Commerce 
Coramission for its further consideration the following 
proposals relating to licensing of truck operations: 

1„ That summaries of truck applications be pub- 
lished in the Federal Register as soon as possible after 
initial filing; and that assignment for processing under 
oral hearing or no-oral=hearing procedures be postponed 
until protests are received and evaluated. 

2. That direct evidence of applicants and protest- 
ants concerning their own operations, services, and pro= 
posals be submitted in affidavit form at the time of filing 
of applications and protests respectively; but that dis= 
closure of the identity of supporting shippers be postponed 
until the hearing on the merits, 

3o That procedures be adopted to assure that 
applications are not filed without such shipper support as 
may be necessary, perhaps employing one of the following 
alternatives : 

(a) Requiring that all applications be accom- 
panied by either (1) a statement or affidavit of 
the applicant's attorney or representative stating 
that he has in his possession correspondence or 
statements from shippers promising necessary support 
of the application, or that shipper support is 
unnecessary and no supporting shippers will be called; 
or that, for stated reasons, the documents cannot be 
obtained; or (2) a similar affidavit from any applic= 
ant proceeding without an attorney or representative, 
with supporting docximents transmitted for confident- 
ial retention by the Commission; or 

(b) Requiring that all applications be accom- 
panied by evidence of shipper support in affidavit 
form, for confidential retention by the Commission 
until the oral hearing on the application or until 
the application is acted upon without oral hearing. 



Recommendation No. 14 (Continued) 



4. That the shipper statements said to be possessed 
by the attorney or representative, pursuant to recommendation 
3(a), be required to be produced if the application is with- 
drawn after assignment for hearing or if no supporting 
shippers are called to testify at the hearing; and that any 
failure to produce such statements result in disciplinary 
action against the attorney or representative. 

5. That prospective protestants be permitted, with 
the consent of the applicants, to file notices of pending 
negotiations in lieu of protests. 

6. That responsibility be conferred upon a unit 
within the Commission to supervise more closely the process- 
ing of truck applications. Such a unit might be a Control 
Committee, consisting of personal assistants of the three 
Commissioners of Division One and the Director of the Bureau 
of Operating Rights, or it might be the Director of the 
Bureau and his aides. In either case, the responsibilities 
of the unit should include: 

(a) Assuring compliance with rules pertaining 
to applications and protests; 

1 

(b) Rejecting inadequate protests and assigning 
resulting unprotested applications for decis- 
ion without oral hearing; 

(c) Identifying and devising special handling 
for troublesome, related, or important cases, 
and making initial determinations on con- 
solidation; 

(d) Channeling appeals from examiner decisions 
either to employee boards or Division One, 
and inviting industry participation where 
appropriate. 

7. That examiners be empowered to render decisions 
on the merits in advance of the conclusion of the parties' 
presentation and issue definitive orders after pre-hearing 
conferences. 



Recommendation No. 14 (Continued) 



8, That interlocutory review of examiner rulings be 
limited to matters certified for review either by the exam- 
iner or the unit controlling the processing of truck applic- 
ations (the Control Committee or Bureau Director). 

9o That a decision upon review of an initial decision 
should state either that (1) the findings in the initial decis- 
ion are adopted in their entirety, or (2) are adopted to the 
extent they are specifically identified by the review decision, 
or (3) new and specific findings are substituted for those em- 
bodied in the initial decision. A review decision should not 
state in general terms that the findings below are adopted 
except to the extent they are inconsistent with the review 
dec is ion o 



RECOMMENDATION NO. 15 



IT IS RECOMMENDED THAT: 

1. Each agency subject to the Administrative Proced- 
ure Act re-examine its rules and practice with regard to the 
provision in section 6(a) of the Act that "Any person com- 
pelled to appear in person before any agency or represent- 
ative thereof shall be accorded the right to be accompanied, 
represented, and advised by counsel," to ensure conformity 
with the following standards as a minimum in all agency 
actions and proceedings, including both public and non- 
public investigations. 

a. The right to be "accompanied" by counsel 
means the right of any person compelled to appear 
before any agency or agency representative to have 
counsel present with him during any proceeding or 
investigation. 

b. The right to be "advised" by counsel means 
that any person compelled to appear in person shall 
be entitled to the advice in confidence of counsel 
before, during, and after the conclusion of any 
agency proceeding or investigation for which his 
presence is compelled. 



Recommendation No. 15 (Continued) 



c. The right to be "represented" by counsel 
means as a minimum that counsel for any person 
compelled to appear in person shall be permitted 
to make objections on the record and to argue 
briefly the basis for such objections in connec- 
tion with any examination of his client. 

d. In addition, each agency is urged to re- 
examine its rules and practice and to effect 
appropriate changes therein to the extent that 
it determines that it can properly permit per- 
sons compelled to appear in person in any agency 
proceeding or investigation to be examined fur- 
ther for the record by their own counsel follow- 
ing other questioning. 

2. The right to counsel be interpreted with a view 
to preserving the highest concept of administrative fair- 
ness and as generously as reasonable administrative effi- 
ciency permits. Agencies should recognize that the right 
to counsel, including, to the extent appropriate, oppor- 
tunity for cross-examination and production of limited re- 
buttal testimony or documentary evidence, is particularly 
important to any person involved in a public investigation 
where implications of wrongdoing by that person are made a 
part of the public record. 



RECOMMENDATION NO. 16 

WHEREAS the Administrative Conference deems it essen- 
tial that the administrative process should be protected 
from improper influences and that the agencies should take 
certain action to help achieve these objectives, 

IT IS RECOMMENDED THAT: 

Each agency promulgate a code of behavior governing 
ex parte contacts between persons outside and persons inside 
the agency which should be based upon the principles set 
forth below. 

The Conference recognizes that it may not be prac- 
tical for all agencies to adopt a uniform code embodying 
its recommendations. Some agencies may find it advisable 
to add to the recommended prohibitions and requirements, 
while others may,, find it inadvisable to accept all the 



Recommendation No. 16 (Continued) 



recommendations in connection with particular kinds of pro- 
ceedings conducted by them. The Conference expects that 
each agency will seek to effectuate the general recommenda- 
tions in light of the specific considerations of fairness 
and administrative necessity applicable to each of the pro- 
ceedings conducted by it. 

1„ The agency code should prohibit any person who 
is a party tOj or an agent of a party to, or who inter- 
cedes in an on-the-record proceeding in any agency, from 
making an unauthorized ex parte communication about the 
proceeding to any agency member, hearing officer, or agency 
employee participating in the decision in the proceeding, 

a. The term "on the record proceeding" should 
be defined as any proceeding required by statute or con- 
stitution or by the agency in a published rule or in an 
order in the particular case to be decided solely on the 
basis of an agency hearing, and any other proceeding which 
the agency designates by published rule or by order in the 
particular case as subject to these prohibitions. 

By published rule or order in the particular case, 
each agency should specify which of its proceedings will 
be governed by the prohibitions against ex parte communi- 
cations. 

bo The prohibitions should apply from the time 
the agency notices an on-the-record proceeding for hearing 
or from such earlier time as the agency may fix by pub- 
lished rule, or order in the particular case, 

Co Except as provided in d. below, the "ex 
parte communications" prohibited should include: 

(1) Any written communication of any kind 
about an on-the-record proceeding, if copies thereof are 
not served by the communicator upon all the parties to the 
proceeding in accordance with agency rules. Each agency 
should promulgate rules specifying the manner and time of 
service. 
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(2) Any oral communication of any kind about 
an on-the-record proceeding (i) if advance notice that it 
will be made is not given by the communicator to all the 
parties to the proceeding, or (ii) if its contents are not 
disclosed by the communicator to all the parties at the 
time of its presentation or promptly thereafter, in accord- 
ance with agency rules. Each agency should promulgate 
rules specifying the manner and time of disclosure. 

d. The following classes of "ex parte communica- 
tions" should not be prohibited. 

(1) Any oral or written communication which 
relates solely to matters which the hearing officer, agency 
member, or agency employee is authorized by law to dispose 
of on an ex parte basis. 

(2) Any oral or written request for informa- 
tion solely with respect to the status of a proceeding. 

(3) Any oral or written communication which 
all the parties to the proceeding agree, or which the 
agency or hearing officer formally rules , may be made on an 
ex parte basis. 

(4) Any oral or written communication of 
facts or contentions which have general significance for 
an industry subject to regulation if the communicator can- 
not reasonably be expected to know that the facts or con- 
tentions are material to a substantive or procedural issue 
in a pending on-the-record proceeding in which he is in- 
terested. 

(5) Any oral or written communication made 
pursuant to an agency practice which is generally known 
and under which the content of the communication (by way 
of transcript or otherwise) is promptly available to any 
person who is a party to a pending on-the-record proceed- 
ing which involves any substantive or procedural issue to 
which the communication may be relevant or who can other- 
wise show an interest in the communication. 
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e. The "person who is a party" to whom the pro- 
hibitions apply should include any individual outside the 
agency conducting the proceeding (whether in public or 
private life) j partnership, corporation, association, or 
other agency, who is named or admitted as a party or who 
seeks admission as a party. 

fo The "person who intercedes in" the proceed- 
ing, to whom the prohibitions apply, should include any 
individual outside the agency conducting the proceeding 
(whether in public or private life), partnership, corpo- 
ration, association, or other agency, other than a party, 
or an agent of a party, who volunteers a communication, 
which he may be expected to know may advance or adversely 
affect the interests of a particular party to the proceed- 
ing, whether or not he acts with the knowledge or consent 
of any party or any party's agent. 

g. The "agency employee participating in the 
decision" should include all employees of the agency who 
themselves make or recommend decisions or who are specif- 
ically designated by the agency to assist agency members, 
hearing officers, or other employees in making or recom- 
mending decisions. 

Each agency should identify the employees, 
or classes of employees, who will so participate in the 
decision in a rule or order published at or before the 
time when the prohibitions against unauthorized ex parte 
communications begin to apply to a particular proceeding 
or class of proceedings or with respect to a particular 
employee or class of employees. 

2. The agency code should prohibit any agency mem- 
ber, hearing officer, or agency employee participating in 
the decision in an on-the-record proceeding in any agency 
from (a) requesting or entertaining any unauthorized ex 
parte communication; and (b) making an unauthorized ex 
parte communication about the proceeding to any party to 
the proceeding, any agent of any party, or any other per- 
son who he has reason to know may transmit the communica- 
tion to a party or a party's agent. 
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3. The agency code should prohibit any person from 
soliciting any other person to make an ex parte communica- 
tion which the solicitor has reason to know is unauthor- 
ized. 

4 . The agency code should require an agency member , 
hearing officer, or employee participating in the decision, 
who receives a written communication which he knows is un- 
authorized, or which he concludes should, in fairness, be 
brought to the attention of all parties to the proceeding, 
to transmit the communication promptly to the Secretary of 
the agency, together with a written statement of the cir- 
cumstances under which it was made, if they are not appar- 
ent from the communication itself. The Secretary should 
be required promptly to place the communication and the 
statement in the pulilic file of the agency, to send copies 
of the communication to all parties to the proceeding with 
respect to which it was made, and to notify the communica- 
tor of the agency code and any other applicable rules or 
principles of practice. 

If the communications are from persons other than 
parties to the proceeding or their agents and the recipi- 
ent determines that (a) the communications are either so 
voluminous or of such borderline relevance to the issues 
in the proceeding, or (b) the parties to the proceeding 
are so numerous, that it would be too burdensome to send 
copies of the communications to all the parties, the 
Secretary may, instead, notify the parties that the com- 
munications have been received and placed in the public 
file where they are available for examination by the 
parties. 

5. The agency code should require an agency member, 
hearing officer, or employee participating in the decision, 
who receives an oral communication which he knows, at the 
time it is received, is unauthorized, or which he concludes 
should, in fairness, be brought to the attention of all 
parties to the proceeding, to put the substance of the 
communication in writing and transmit the writing promptly 
to the Secretary of the agency, together with a written 
statement of the circumstances under which it was made. 
The Secretary should be required promptly to place the 



Recommendation No. 16 (Continued) 

writing and the statement in the public file of the agency s 
to send copies of the writing to all parties to the proceed- 
ing with respect to which it was made 5 and to notify the 
communicator of the agency code and any other applicable 

rules or principles of practice,, 

If the communications are from persons other than 
parties to the proceeding or their agents and the recipi- 
ent determines that (a) the communications are either so 
voluminous or of such borderline relevance to the issues 
in the proceeding 5 or (b) the parties to the proceeding 
are so numerous j that it would be too burdensome to send 
copies of the writings containing the substance of the 
communications to all the parties, the Secretary may, instead. 
notify the parties that the communications have been received 
and writings containing their substance placed in the public 
file where they are available for examination by the parties. 

60 The agency code should permit all parties to an 
on-the-record proceeding to request an opportunity to 
rebut J on the record, any facts or contentions contained 
in an unauthorised ex parte communication or in any other 
ex parte conmunication which the agency official receiving 
the communication brought to the attention of all the par- 
ties in accordance with Recommendation 4 or Recommendation 
5 above o The code should provide that the agency will 
grant such a request whenever it determines that the dic- 
tates of fairness so require » 

7., The agency code should provide that an agency 
may censure , or suspend or revoke the privilege to prac- 
tice before the agency, of any person who makes or solicits 
the making of, an unauthorized ex parte communication , 

8« To the extent permitted by applicable law, the 
agency code should provide that any relief, benefit or 
license sought by a party to a proceeding may be denied 
if the party, or an agent of the party, makes, or solicits 

the making of, an unauthorized ex parte communication = 

9= The agency code should provide that an agency 
may censure, suspend, or dismiss, or institute proceedings 
for the suspension or dismissal, of any agency employee 
who violates the prohibitions or requirements of the code. 
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IT IS RECOMMENDED THAT: 

The Conference, acting pursuant to Section 8 of Ex- 
ecutive Order 10934, request the executive departments and 
administrative agencies which conduct administrative pro- 
ceedings for the determination of private rights, privileges, 
and obligations to furnish to the Conference (addressing the 
Chairman of the Committee on Statistics and Reports) informa- 
tion regarding such proceedings in fiscal year 1962. The 
specific information required will be delineated in a revi- 
sion of the report form approved under Recommendation No. 1 
of the Plenary Session of December 5, 1961. The Conference 
further directs that the Committee on Statistics and Reports 
have prepared on the basis of the data received pursuant to 
this request a second statistical report for distribution 
to the members of the Conference and the reporting depart- 
ments and agencies in the same manner as the first statis- 
tical report based on the information received under Recom- 
mendation No. 1 of the Plenary Session of December 5, 1961. 
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IT IS RECOMMENDED THAT: 

The National Labor Relations Act be amended to pro- 
vide in substance that a petition for review of a Board 
decision and order may be filed within 30 days in the ap- 
propriate court of appeals by the party seeking review; 
that if no such petition is filed, the Board shall forth- 
with file a copy of the Board decision and order in an ap- 
propriate circuit court of appeals of the United States and 
that notice of such filing shall be served upon each re- 
spondent; that 15 days shall then be given to each respond- 
ent after notice to file objections to the order; and that 
if no such review is requested within that time, the clerk 
of the court shall then enter forthwith a decree enforcing 
the order of the Board. 



RECOMMENDATION NO. 19 



IT IS RECOMMENDED THAT: 

1. Unless special circumstances require a departure 
in a particular case or classes of cases, the hearing to be 
accorded in formal proceedings involving the validity or ap-= 
plication of rates should be presided over by a hearing ex- 
aminer qualified under Section 11 of the Administrative Pro- 
cedure Acto The presiding examiner, armed with the usual 
powers of a presiding officer, should supervise the build- 
ing of an adequate record, and, unless special reasons in 
the particular case require its omission, the presiding ex= 
aminer should prepare and publish a decision. 

2o In order to insure the presentation of all the 
views and information essential for an accurate and respon- 
sible decision, members of the agency's staff should parti- 
cipate in rate cases of general importance. The role of the 
staff should be to assure fullest practicable development of 
evidence on the important matters of fact and to focus atten^ 
tton on sound principles of ratemaking with due regard to 
precedents. It is important, however, that the staff be re- 
quired, as are other parties, to produce its evidence and 
state its position at an early point and be treated in all 
other respects as a party. 

3. Federal agencies exercising rate functions should 
make every effort to reduce the scope and duration of rate 
proceedings, and perhaps their number as well, by: 

a. Requiring rate applicants to support each 
rate filing of general importance with detailed data justi- 
fying the rateo 

b. Developing standardized data relating to 
costs or other matters which would be admissible in rate 

cases and constitute prima facie proof. 

Co Attempting by rulemaking, general policy 
statements, or the reasoning in opinions to formulate 
reasonably specific standards or principles to be applied 
in rate cases » 
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d. Encouraging negotiated settlement of rate cases 
primarily through the early presentation of data, staff parti- 
cipation , and the early refinement of issues by the presiding 

examiner. 

4o In order to reduce the time required for comple- 
tion of the hearing and to improve the quality of the re- 
sulting record, federal rate agencies should, to the extent 

permitted by law: 

a. Require the direct case of the party having the 
burden of proof to be submitted in writing with the rate fil- 
ing or shortly after the case is designated for hearing. 

b. Require the other parties, including the staff 
and interveners, to prepare and exchange their direct evidence 
in written form substantially in advance of the date set for 
hearing. Rebuttal evidence should also be prepared and ex- 
changed prior to the hearing, subject to the possibility of 
limited supplemental rebuttal under special circumstances. 

c. Empower and encourage the hearing examiner, 
who should be assigned to the case at an early point, to 
utilize conference procedures after full preparation by the 
examiner, the parties and the staff, and in such conferences 
(1) to make binding determinations of fact where the written 
evidence submitted in advance or the parties' detailed state- 
ments of position discloses that such facts are not seriously 
disputed, and (2) to require full oral discussion by counsel 
both to aid the examiner's and the parties' vinder standing of 
the issues and to illuminate the extent and degree of conflict 
in the evidence. 

do Seek, wherever possible, to limit the eviden- 
tiary hearing, if one proves necessary, to cross-examination, 
and require the hearing examiner to limit cross-examination 
to those critical matters, not already disposed of through 
prior procedural steps, which are of such character that a 
trial" type hearing involving interrogation of witnesses would 
:e a useful contribution. 



e. Eliminate the "hearing by interludes" which 
has become customary in rate cases and replace it by a con- 
tinuous hearing uninterrupted by lengthy recesses. 
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fo Encourage the hearing examiners upon his own 
motion or upon that of any party to the proceedings to re= 
quire oral argument either at the conclusion of the hearing 
or at such later time as may be deemed most useful by the 
hearing examiner » 

5.- Because of the complexity and size of major rate 
proceedings J hearing examiners should have access to special= 
ized advice and assistance of a disinterested nature in 
analyzing the record, preparing schedules of data, develop- 
ing ideas s and the likes subject to the following limiting 
principles s 

a» The exclusiveness of the record as the basis 
of the decisions subject to proper official notices must be 
maintained o 

bo Off=the-record communications between the pre= 
siding examiner and members of the agency's staff who parti= 
cipate in the hearing should be governed by the same princi= 
pies made applicable to outside participants by Recommendation 
MOo 16s adopted by the Administrative Conference on June 29, 
I962o 



RECOMMENDATION NOo 20 



IT IS lECOJtlENDED THAT: 

The Federal Aviation Act be amended to clarify the 
authority of the Civil Aeronautics Board to consolidates 
or refuse to consolidate, applications for new or modified 
domestic route authority for hearing and decision by the 
Boardo The Act should make clean 

lo That contemporaneous consideration of applica= 
tionsj when required, may be accomplished by assigning 
various of the applications for separate evidentiary hear= 
ings and then consolidating them for simultaneous decision 
by the Board; provided that applicants excluded from a 
particular hearing are allowed to participate therein as 
interveners s adduce evidence, and cross-examine adverse 
witnesses » 
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2. That contemporaneous consideration of applications 
is not required when the Board conducts a proceeding to con- 
sider applications for a particular type of service within 
a defined area or over a described route segment and ex- 
cludes applications (or portions of applications) not pro- 
posing service of the particular type within the area or 
over the segment so described; provided that new authoriza- 
tions granted in any such proceeding are subject to a manda- 
tory stop at any point common to any application (or portion 
of an application) excluded from the proceeding. 

3o That the Board is not required to hold a pre- 
liminary hearing on the issue of consolidating applications. 



RECOMMENDATION NO. 21 



IT IS RECOMMENDED THAT: 

There be transmitted to the Civil Aeronautics Board 
for its consideration the following proposals relating to 
Board proceedings concerned with new or modified domestic 
route authority. The Board should: 

1. Make more particularized findings reflecting the 
reasons for instituting, or refusing to institute, a route 
proceeding., with a view to developing factors of general ap- 
plicability bearing on the Board's responsibility for plan- 
ning development of the nation's air transportation network. 

2o Empower hearing examiners to publish consolidation 
orders within a limited time after their preparation, except 
for such internal review as, in individual cases, may be re- 
quested by the examiner or directed by the Board. 

3. Provide assistance to the Special Counsel for 
Routes so that internal review of consolidation orders may 
be more expeditiously completed. 

4. Adopt procedures, supplementary to its recent dele- 
gation of decisional authority to hearing examiners, which 
would provide for issuance of notices of review in major 
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route cases at the time of the Board's consolidation order 
(or similar procedural step) 5 such notices should make Board 
review available; at the option of a disappointed party, in 
all major route cases, while reserving the Board's dis= 
cretionary authority to review, or decline to review, other 
route matters „ 

5o Instruct the Opinion Writing Division, as a general 
practice, to complete its review of exceptions, briefs and 
record prior to oral argument, and to supply the Board, in 
advance of that time, with responses to any questions posed 
by the Board or its Members and an analysis of the matters 
which the Board must decide. 

60 Instruct Bureau Counsel to emphasize the selection 
of major policy alternatives in pending cases, and the con= 
siderations applicable thereto, rather than the development 
of a single Bureau "position"; but this should not exclude 
the expression by Bureau Counsel of a preference, on balance, 
for one of the several alternatives considered. 

7o Eliminate the routine identification of Board 
opinions with individual Members, while (a) encouraging in= 
dividual Member responsibility for supervising the prepara= 
tion of individual opinions, (b) encouraging individual Mem= 
bers to append supplementary personal comments to opinions 
"by the Board," and (c) providing for personal identifica= 
tion of any majority opinion to which a Board Member has 
made a substantial individual contribution,, 

80 Provide for unrestricted consultation between per= 
sonnel of the Bureau of Economic Regulation and Board deci= 
sional personnel at all stages of a route proceeding, except 
for (a) cases in which Bureau personnel are concerned with 
establishing prior misconduct by a party, and (b) Bureau 
counsel of record in the route proceeding and his witnesses « 

9o Invite members of the staff to attend Board ses= 
sions concerned with route proceedings in which they are in- 
volved, including (a) opinion writers and (b) personnel of 
the Bureau of Economic Regulation not barred from consulta= 
tion with decisional personnel 
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10. Endeavor to establish some measure of contact be- 
tween the decisional process at the Board level and the 
Board's hearing examiners, as for example, by (a) encourag- 
ing opinion writers to consult with hearing examiners , and 
(b) informing hearing examiners, through the Chief Examiner, 
of developments in Board policy relative to their functions. 

The consultation recommended in proposals 8, 9 and 10, 
above, shall not have the effect of enlarging the record or 
of derogating from the principle that decisions must be based 
on the record. 



RECOMMENDATION NO. 22 



IT IS RECOMMENDED THAT: 

The following steps should be taken respecting proceed- 
ings before the Federal Communications Commission concerned 
with mutually exclusive applications for broadcast facilities 
in the same community. 

First, the Federal Communications Act should be amended 
to authorize the Commission to protect the integrity of any 
comparative selection made on substantive grounds by ascer- 
taining through suitable procedures that a proposed trans- 
feree has qualities consistent with the policies reflected 
in the initial selection. 

Second, the Commission should re-examine the conduct 
of its comparative hearings, under prevailing legislation, 
with a view to (a) clarifying and improving the criteria em- 
ployed in their disposition, and (b) to the extent that such 
clarification and improvement indicates, limiting the scope 
of such hearing to issues significantly relevant to effectua- 
tion of regulatory policies. 

Third, the Commission should consider providing by 
general rule for: 

(a) The establishment of a system of priorities un- 
der which some applicants would be automatically preferred 
over others. 
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(b) The selection of a licensee by some other method in 
the event that application of present criteria or the recom=- 
mended system of priorities should result in a determination 
that two or more applicants are equally qualified, 

Any substantial and material issue of fact shouldj of 
course, be the subject of an evidentiary hearing by the Com- 
mission., 

Fourth J to the extent that the Commission requires addi- 
tional statutory authority to promulgate the general rule re= 
ferred to in the preceding paragraph, the Communications Act 
should be amended to confer such authority on the Commission, 
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IT IS RECOMMENDED THAT: 

There be transmitted to the Federal Communications Com= 
mission for its consideration the following proposals relating 
to Commission proceedings concerned with the grant or renewal 
of broadcast licenses. The Commission should: 

1, Discontinue the practice of setting applications 
for evidentiary hearing where no substantial and material 
question of fact is presented, particularly in the case of 
proceedings involving issues as to the engineering character- 
Istics of broadcast facilities, service areas of such stations, 
and extent of interference between such facilities, 

2, Vest in its hearing examiners, to the maximum extent 
practicable, original authority to decide interlocutory issues 
relating to a case in hearing status (except petitions to al= 
ter issues), and preclude interlocutory review of such rulings 
except with the concurrence of either (i) the presiding exami= 
ner, (ii) the Chief Examiner, or (iii) upon petition in the 
discretion of the Commission, 

3o Fully publicize and subject to some form- of public 
discussion its formulations of programming criteria, includ= 
ing instructions to its own staff and any other criteria that 
in fact are applied by FCC personnel. 



RECOMMENDATION NO. 24 



IT IS RECOMMENDED THAT: 

1„ Each agency should afford to all persons who sub- 
mit data or evidence, whether acting under agency compulsion 
or in response to agency request or grant of permissionj the 
right to retain or, on payment of lawfully prescribed costs, 
to procure a copy of any document submitted by him or a copy 
of any transcript made of his evidence = 

2o The above recommendation should be given statu- 
tory form at an appropriate time. 



RECOMMENDATION NO. 25 



IT IS RECOMMENDED THAT: 

1. Each agency having the power to compel testimony 
should afford the same right to counsel to persons who ap- 
pear by request or permission of the agency as to those who 
are compelled to appear. 

2. The above recommendation should be given statu- 
tory form at an appropriate time. 



RECOMMENDATION NO. 26 



IT IS RECOMMENDED THAT: 

1, In any agency proceeding in which a person is 
represented by an attorney whose appearance is recognized 
by the agency with respect to such proceeding, any notice 
or other written communication required or permitted to be 
furnished to the client should be mailed to or otherwise 
served upon or furnished to such attorney (or one of such 
attorneys if the client is represented by more than one at= 
torn'fey) in such manner as the agency may provide regardless 
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of whether such communication is furnished directly to the 
client. Whenever such a communication is mailed to a client, 
there should be a concurrent mailing to the attorney. When 
personal service is made on the client, a reasonable delay 
in furnishing the communication to the attorney is permissible. 

2. In any agency proceeding in which a person is per- 
mitted by agency rule to be represented by an attorney-in- 
fact, the agency should comply as far as practicable with the 
notice provisions in part 1 above. 

3. To the extent necessary, each agency should imple- 
ment the foregoing with appropriate rules defining the pro- 
ceedings to which it applies and the method by which repre- 
sentation is recognized. 



RECOMMENDATION NO. 27 



The Administrative Conference has developed improved 
forms of reports for obtaining meaningful data from executive 
departments and administrative agencies which conduct adminis- 
trative proceedings for determination of private rights, privi- 
leges, and obligations. Pursuant to section 8 of Executive 
Order 10934, Recommendation No. 1 of the Plenary Session of 
December 5, 1961, and Recommendation No. 17 of the Plenary 
Session of June 29, 1962, the Conference has obtained reports 
from such departm.ents and agencies relating to their activi- 
ties in connection with this type of administrative proceed- 
ing for the fiscal years 1961 and 1962. The data so obtained 
have been processed and made available in the form of meaning- 
ful statistics to the departments, agencies, and others con- 
cerned with the improvement of administrative procedures 
and the solution of problems relating to undue length of rec- 
ord and protraction of proceedings. Accordingly, 

IT IS RECOMMENDED THAT: 

1. The study and formulation of reports for gathering 
data from departments and agencies, with respect to adminis- 
trative proceedings which are subject to sections 7 and 8 of 
the Administrative Procedure Act or which are conducted under 
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comparable procedures involving problems of undue length of 
record or protraction of proceedings 5 and the processing and 
making available of meaningful statistics in aid of formu- 
lating informed judgments as to improvement of procedures 
and solutions of such problems should be continued » Provi= 
sions should be made for the funds and staff -necessary for 
the continuance of such work through the Office of Adminis= 
trative Procedure of the Department of Justice or such other 
agency as may be designated or created for the purposCc This 
should insure the availability of such information, over a 
representative period 5 to the departments and agencies con-= 
cemed and others interested in improving the procedures and 
furthering efficient and effective performance of the functions 
incident to administrative proceedings. 

2o The work of the Conference in the gathering of data 
and development of meaningful statistics relating to the func°> 
tions incidental to the conduct of administrative proceedings 
imder procedures of the kind prescribed by the Administrative 
Procedure Actj where problems of undue length of record and 
protraction of proceedings are encountered, has laid the ini- 
tial grouncfe^ork for, and indicated the feasibility of, develop- 
ing meaningful categories of proceedings comparable to those 
developed by the Administrative Office of the United States 
Courts relating to judicial proceedings. It is recommended 
that provision be made for the necessary additional research 
and study necessary to attain this objective. Achieving this 
goal will be of substantial aid in allowing comparative 
analysis of performance under various procedures with a view 
to affording agencies the benefit thereof as a basis for im- 
provement of procedures . 

3o It is recommended that provision be made for 
analyzing the systems presently used by departments and 
agencies handling administrative proceedings, in connection 
with which problems arise concerning length of record or 
protraction of proceedings, for the gathering of data and 
processing thereof in aid of effective management and im= 
provement of procedures » The Administrative Conference has 
gathered information from departments and agencies illus- 
trating; (1) the systems used for the gathering and re° 
tention of data regarding the various steps in the handling 
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of administrative proceedings, and (2) the systems used for 
making the information and statistics drawn from such data 
available to those responsible for the efficient and effec- 
tive performance of functions involved in administrative pro- 
ceedings. This material will be available and should be 
analyzed. Further studies should also be made so that all 
departments and agencies may be informed of the systems 
adopted by other departments and agencies and the benefits 
flowing therefrom. In addition, the study and analysis 
should include consideration of the feasibility of establish- 
ing a central data processing system to be available to all 
agencies concerned with the type of proceedings in question 
and to serve as an economical and helpful tool in discharging 
their responsibilities. These measures would inevitably bene- 
fit the Government and the public by improved efficiency in 
the handling of administrative proceedings. 



RECOMMENDATION NO. 28 



PART I - Advanced Training of 

Professional Personnel 

IT IS RECOMMENDED THAT: 

28-1. a. Each regulatory agency provide in its 
budget submission for the support of a program of advanced 
training for highly qualified personnel. 

b. Each regulatory agency itself undertake 
the in-service training of its own personnel, on a part- 
time basis, in the particular problems of its field, 

c. The Civil Service Commission call together 
representatives of Government agencies, private organiza- 
tions and professional groups to plan a series of short- 
term training programs for professional staff members of 
the various regulatory agencies, concentrating on the sub- 
stantive policy problems of various agencies or groups of 
agencies. 
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do The Civil Service Commission with the ad= 
vice and collaboration of appropriate educational organiza= 
tions call together representatives of the major regulatory- 
agencies and help them devise an immediate program for send- 
ing a limited number of their most promising career profes- 
sional staff members to universities for advanced study and 
research,, 

eo The Civil Service Commission or any succes= 
sor organization to the Administrative Conference undertake 
a study of the long-range problem of the training and edu= 
cation of professional personnel in the regulatory agencies =. 



PMT II = Section 11 Hearing Examiners 

IT IS RECOMMENDED THAT: 

28- 2 o So The hearing examiner program continue to 

be administered under the standard of a single grade per 
agency <, 

bo There be not more than two levels of com^ 
pens at ion for hearing examiners in the Federal Service „ 

Co The determination of the level of compen= 

sation of hearing examiners in each agency be made by the 
Civil Service Commission, 

do There be substantial and prompt Increases 

in compensation paid hearing examiners. 

28= 3 o ao Evaluation of a candidate for a hearing ex= 
aminer register of eligibles be based upon an analysis of 
his past record and work, and a written and oral competitive 
examinationo 

bo The evaluation of the examinations of can- 
didates be conducted with the participation of lawyers of 
outstanding ability and experience » 
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28-4. a. Section 11 of the Administrative Procedure 
Act be amended to except the appointment of hearing examiners 
from Section 8 of the Veterans' Preference Act of 1944, and 
thereafter the Civil Service Commission establish an unranked 
register of tiiose eligible for appointment. 

b. All initial appointments to hearing examiner 
positions be made from the register. 

28-5. The first appointment as a Section 11 hearing ex- 
aminer be a probationary one and that determination as to suc- 
cessful conqjletion of probation be made by the Civil Service 
Commission. 

28-6. a. Each agency develop and present to each hear- 
ing examiner as he begins his duties in that agency an inten- 
sive orientation program and at appropriate times in the later 
course of his tenure such further educational program as may 
appear desirable. 

b. Each agency assign sufficient qualified per- 
sonnel to develop satisfactory indices and digests of its de- 
cisions with current supplements for the benefit of hearing 
examiners, other interested personnel, and the public. 

c. Each agency provide each hearing examiner 
with adequate clerical- stenographic assistance and office 
facilities. 

d. Each Chief Hearing Examiner exercise in- 
erased professional leadership and administration of his 
respective hearing examiner corps, including -- 

(i) the exploration of ways and means 

by which the members of his hearing 
examiner group can exchange ideas 
and methods on how it can perform 
its task better and more efficiently; 
(ii) the development of methods by which 
the members of his group can become 
better acquainted with agency policy 
and expertise and 
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(iii) alertness on his part to provide 

every helpful service and facility 
to the members of his corps to 
enable them to concentrate upon 
their important , substantive work ==• 

all to the end that each hearing examiner may have a greater 
professional pride in his position and better serve his agency c 

e. Each Chief Hearing Examiner furnish the ap= 
propriate office in any successor organization to this Gon= 
ference informational reports on his efforts and achievements 
under' the preceding recommendationo 

28=7 o a„ The hearing examiner program continue to be 
administered by the Civil Service Commission under the fol= 
lowing conmitments made by the Conmission: that the program 
be administered by a separate office or combined with the ad= 
ministration of a legal career service; that this office re° 
port to the Commissioners through the Executive Directory that 
there be an advisory committee composed predominantly of 
lawyers of distinction; and that the evaluation of candidates 
for a hearing examiner register of eligibl-es include a writ= 
ten and an oral competitive examination = 

bo Any successor organization to the Conference 
have as a part of its normal functions the continuous obser= 
vat ion and periodic study of the policies and administration 
of the hearing examiner program. 



PART III = Governmen t Attorneys 

IT IS-RECOI^ffiNDED THAT: 

28=8 o There be a career service for lawyers in Gov= 
emment which would include appropriate provisions fort 

(a) placing original attorney appoint^ 
ments on a career-merit basis; 

(b) a merit promotion program for at= 
tomeys ; 
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(c) a legal career development program 
for promising attorneys which would be inter 
as well as intra- agency; 

(d) publication of information regarding 
vacancies in legal positions so as to facili- 
tate the lateral transfers of attorneys at 
medium and higher levels and also recruitment 
from outside of Government into such vacancies. 

28-9. Jurisdiction over the legal career service be 
placed in the Civil Service Commission, provided that it be 
administered by a separate office or combined with the Of- 
fice of Hearing Examiners reporting to the Commissioners 
through the Executive Director, that there be an advisory 
committee composed predominantly of lawyers of distinction; 
that any successor organization to the Conference observe 
and periodically study the policies and administration of the 
legal career service; and that, to this end, the Conference 
recommend to the President that legislation be proposed to 
revoke the prohibition in the current appropriation act for 
the Civil Service Commission which prohibits the expenditure 
of appropriated monies for the purpose of examining applicants 
for attorney positions, and that such prohibition be omitted 
from future appropriation bills. 

28-10. a. The agency programs under which law gradu- 
ates with a record of high scholastic achievement are ap- 
pointed at GS-9, rather than at the normal attorney starting 
grade of GS-7, generally called honor programs, be continued; 
and that these programs be re- evaluated annually, particu- 
larly in terms of the quality of appointees and the turnover 
among them. 

b. In the light of all available information 
concerning existing honor programs, agencies not now conduct- 
ing such programs give serious consideration or reconsidera- 
tion to instituting them. 

c. After further experience serious considera- 
tion be given to changing the agency-by- agency honor pro- 
grams into a Government-wide program. 
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do Agencies be encouraged to employ as summer 

interns law students who have completed their second year of 
law sehool with creditable records,. 

6= Beginning attorneys who have taken a bar ex= 

amination before reporting for work but who have not yet been 
admitted to the bar be given temporary appointments of nine 
months at the same entrance grade as other beginning attor= 
neys who have been admitted to the bar» 

fo The Civil Service Commission explore the de= 
strability of legislation to authorize the payment of moving 
©xpenses of new appointees = 

go The Civil Service Commission explore the pos"- 
sibility of legislation to authorize a certain percentage of 
professional hiring for the ensuring fiscal year without awalt^ 
ing the passage of the appropriation bill, 

28=11 o Each agency supply annually to an appropriate 
office data pertaining to the appointment j transfer ^ and sep= 
sration of attorneys o Subject to the instructions of that 
offices, the data should include" 

(a) appointment by grade; 

(b) separations by grade; 

(c) type of separation by grades ©og- s 
death, retirement, dismissal, or 
transfers within the agency, to 
another agency, or to outside employ- 
ment o 

(d) name, latest address, age, grade and 
number of years service for each at= 
torney who transferred (intra or inter= 
agency) or resigned to take a non- 
government position; 

(e) authorized attorney positions by grade, 
and the nutsiber of those positions filled 
as of October 31 of the preceding year; 
and the Civil Service Commission conduct 
a survey of large law firms and corpora- 
-tions to determine the rate of turnover 
among legal personnel for comparison with 
the rate among government attorneys. 
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28-12. The Civil Service Commission standards relating 
to attorney positions be amended or altered, as necessary, 
to make clear that attorney positions at the highest grades 
be available to outstanding attorneys whose duties are of a 
type most significant to his agency's functions at the highest 
level of such work, or at a subordinate level if such work is 
independently done, but without regard to whether or not such 
work is subject to technical review or whether the attorney 
has other attorneys under him. 

28-13. Congress be requested to establish a reasonable 
number of supergrade positions at all grades to be dispersed 
by the Civil Service Commission in the attorney series. 

28-14. Eligible candidates for a career legal service 
be unranked; legislative changes necessary to that end be 
proposed. 



RECOMMENDATION NO, 29 



PART I = Procedural Fairness in the 
Debarment of Contractors 



IT IS RECOMMENDED THAT: 

29-1 o (a) Except as provided in subparagraph 
below J government debarment of an individual or firm from 
the contracts or subcontracts of a government department 
or agency or from participating in any federally assisted 
construction work should be preceded by (i) notice of 
proposed debarment to the parties in question, including 
all affiliated firms sought to be debarred, and (ii) opp- 
ortunity to such parties to have a trial-type hearing 
before an impartial agency board or hearing examiner in 
the event there -are disputed questions of fact relevant 
to the debarment issue. 



Debarments from government contracts 
and subcontracts made in conformity with subparagraph (a) 
above may be applied by other government agencies to their 
contracting and subcontracting without opportunity for an 
adversary hearing, but only after notice and opportunity 
to the parties concerned, including all affiliated firms 
sought to be debarred, to explain why the debarment 
should not be so extended in whole or in part. 

(c) Notices of proposed debarment should 
be supported by reasons. 



No agency should exclude or remove on 
grounds of lack of responsibility any individual or firm 
from any list of qualified persons eligible for govern- 
mettt contracts or subcontracts except in conformity with 
the principles set forth herein and in Recommendation No. 
29-2 and Recommendation No. 29-3. 

(e) The provisions of this Recommendation 
No. 29-1 shall not apply to the individual rejection of 
any bid or proposal, the procedures for which are set 
forth in Recommendation No. 29°4. 



Recommendation No. 29 (Continued) 



29-2. (a) In cases of criminal conviction or civil 
judgment affecting an individual's or firm's present respon- 
sibility as a government contractor or subcontractor, or 
upon probable cause for belief that an individual or firm 
has committed fraud or has engaged in other conduct showing 
a substantial lack of present responsibility as a govern- 
ment contractor or subcontractor as determined in writing 
by the agency head or his designee, notice of proposed de- 
barment may also provide for the temporary suspension of 
.,the individual or firm from further contracting or subcon- 
tracting with the government agency concerned pending admin- 
istrative determination of the debarment issue. Such sus- 
pensions should not exceed a reasonable time, and in no 
event should they exceed the time limits set forth in sub- 
paragraph (b) below. 

(b) Any suspension authorized , in accordance 
with subparagraph (a) above, should be subjecti to the 
following limitations: 

(1) If a notice of suspension and pro- 
posed debarment is based in whole or in part upon alleged 
fraud incident to obtaining or performing a government 
contract or subcontract or upon any other alleged conduct 
showing a present lack of integrity or honesty as a gov- 
ernment contractor or subcontractor and if within one year 
of such notice of suspension and proposed debarment the in- 
dividual or firm concerned has been or is criminally charged 
by Federal indictment or information or has become or be- 
comes a party to a suit involving the United States or its 
officers and the subject matter of such indictment, informa- 
tion or suit includes the substance of the reasons set forth 
in such notice of suspension and proposed debarment, the 
suspension may continue for the duration of any trial in a 
Federal court of first instance of the issues covered by 
such notice of suspension and proposed debarment and for 
120 days thereafter (during which period any debarment ac- 
tion should be completed). However, if such indictment, 
information or suit is not returned or instituted within 
one year of such notice of suspension and proposed debar- 
ment, the suspension should thereupon terminate., but with- 
out prejudice to any right of debarment, unless the 
Attorney General or his designee (but not below the level 
of an Assistant Attorney General) should determine and 
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notify the head of the department or agency that issued 
the notice of suspension and proposed debarment , that dis-= 
closures for purposes of administrative debarment from 
government contracting , of the Government's evidence of 
fraud or of lack of honesty or integrity on the part of 
the individual or firm concerned would be substantially 
harmful to the Government's law enforcement activities or 
to the successful criminal or civil prosecution of such 
individual or firm^ If the Attorney General or his 
designee makes such a determination , the suspension may 
continue for a period not to exceed 18 months from the 
notice of suspension and proposed debarment and may con^ 
tinue for the duration of any trial if an indictment, 
information or suit is returned or instituted within such 
18-month period, as provided in the first sentence of 
this subparagraph (b)(1). If a suspension is made or 
continued on the basis of such a determination, a further 
notice of suspension should be furnished to the individual 
or firm concernedo Nothing in this subparagraph (b)(1) 
shall .prevent the reimposition of a suspension in accord- 
ance with subparagraph (a) s above, whenever such indict- 
ment j information or suit is returned or instituted, in 
which event the suspension may continue for the duration 
of any trial as provided in the first sentence of this 
subparagraph (b)(1) , and any administrative trial-t3T5e 
hearing previously begun for the purpose of determining 
the related debarment issue will thereupon terminate 
without determination. 

(2) If a notice of suspension and pro-^ 

posed debarment is issued for reasons other than those 
covered by subparagraph (b)(1) , above, the period of sus- 
pension should not exceed 90 days. Suspension for such 
other reasons beyond 90 days (but not to exceed an addi- 
tional 90 days) should not be imposed except upon a 
written determination by an official of the rank of 
Assistant Secretary, or the equivalent, of the reasons 
and necessity therefor; any continuations of such 90-day 
periods should be accompanied by new determinations of 
the same kind, A copy of each such determination should 
be furnished to the suspended individual or firm. In no 
event should suspension under this subparagraph (b)(2) 
exceed one year or be in addition to any period of sus- 
pension under subparagraph (b)(1), above. 
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29-3. Except as provided in Recommendation 29-2 
and subject to Recommendation 29-4, the practice of sum- 
mary suspensions of individuals and firms from Govern- 
ment contracting without notice and opportunity for a 
trial-type hearing should be discontinued. 

29-4. Any government rejection of an otherwise 
successful bid or offer incident to obtaining a govern- 
ment contract or subcontract solely or primarily on the 
ground, that the proposed contractor or subcontractor is 
believed to be lacking in business integrity or business 
honesty should be preceded by written explanation to such 
proposed contractor or subcontractor by the contracting 
officer of the reasons for that belief and by the oppor- 
tunity for such proposed contractor or subcontractor to 
reply to the contracting officer within a reasonable 
period of time consistent with the need for making a con- 
tract or subcontract award in a timely manner. 

29-5. Agency rules of procedure and practice in 
all tjrpes of debarments should be published, should be 
uniform to the extent practicable, and should provide 
for a fair and speedy determination. 

29-6. Government debarment of an individual or 
firm from the contracts or subcontracts of a government 
department or agency or firm participating in any fed- 
erally assisted construction work should be evidenced 
by a decision in writing, which decision sets forth 
findings and conclusions as well as the reasons or basis 
therefor. Such decision should be furnished to the de- 
barred individual or firm. In cases of debarment follow- 
ing a trial-type hearing, all debarment decisions (in- 
cluding decisions to extend debarments in accordance with 
Recommendation 29-1 (b)) should be published or, in accord- 
ance with published rule, made available for public inspec- 
tion, except those which are required to be held confiden- 
tial for good cause found by the agency head or his designee 
and therefore may not be cited as precedents. 



Recommendation No. 29 (Continued) 

PART II " Grounds a nd Scope of Debarment 

IT IS RECOMMENDED THAT: 

29 "=7 o (a) All grounds for debarment should be 
eacpllcltly set forth in appropriate agency regulations j 

which regulations should be published ^ andj to the ex° ■ 
tent practicable and desirable j be uniformo 

(b) Such regulations should to the extent 
feasible set forth standards and criteria for (i) deter = 
mining business affiliates of debarred firms and individ- 
uals j (ii) extending debarment to such affiliates, (iii) 
determining when fraud or criminal conduct of an owner ^ 
stockholder, officer, director, or employee will be im^ 
puted to a business firm or when termination of such 
person's relationship to the firm will avoid or remove 
debarment of the firm, and (iv) determining the scope of 
administrative debarments in terms of their applicability 
to all agency contracts or subcontracts with the debarred 
firm or individual or to particular types of contracts or 
subcontracts, or to contracts or subcontracts for particu= 
lar products or services, 

(c) The grounds for administrative debar- 
ment should include, without limitation, fraud incident 
to obtaining or performing a government contract or sub- 
contract or any other conduct showing a serious and 
present lack of business integrity or business honesty 
as a government contractor or subcontractor = Findings 
of such fraud or other conduct should be based on sub- 
stantial evidence which may include a criminal or civil 
judgment or any findings of fact therein relating materi- 
ally to the grounds of debarment <> 



Recommendation No, 29 (Continued) 
PART III - Debarment Periods 

IT IS RECOMMENDED THAT: 

29-8. The Armed Services and Federal Procurement 
Regulations and the regulations of the Secretary of Labor 
Issued pursuant to the Reorganization Plan No. 14 of 1950 
(1) should be amended to provide that, except as other- 
wise provided by statute or Executive order, debarment 
should be for a reasonable, definitely stated period of 
time, commensurate with the seriousness of the cause 
therefor, but not to exceed 3 years, and (11) should ex- 
pressly provide for removal of debarment within the de- 
barment period upon a showing of current responsibility 
to perform government contracts or subcontracts or to 
participate in federally assisted construction work, as 
the case may be. 

29-9. Congress should be requested to amend the 
Buy American and Davis-Bacon Acts to remove the absolute 
debarment penalties and to authorize administrative dis- 
cretion with regard to the scope of debarment and to the 
period of debarment in conformity with the principles set 
forth in Recommendation 29-8 above, 

RECOMMENDATION NO. 30 



IT IS RECOMMENDED THAT: 

The Conference approves the principle of discovery 
in adjudicatory proceedings and recommends that each agency 
adopt rules providing for discovery to the extent and in the 
manner appropriate to its proceedings. 
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